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REPLYTO 

ATENTION OF 4 June 1992 
DAJA-AL 

MEMORANDUM FOR STAFF AND COMMAND JUDGE ADVOCATES 

SUBJECT: Interim Change, AR 15-6 - POLICY MEMORANDUM 92-1 

1. Investigations conducted pursuant to AR 15-6 are an 
extremely valuable tool for commanders to use in meeting
their responsibilities. Predictably, Operation Desert 
Shield/Storm led to a number of AR 15-6 investigations. These 
investigations ranged from relatively routine inquiries
conducted in a day to highly complex investigations into 
sensitive issues like "friendly fire" incidents, taking months 
and resulting in multi-volume reports. In many instances, the 
findings and recommendations of AR 15-6 investigations were used 
as the basis for action not only within the command that 
conducted the investigation, but also by the senior leadership
of the Army and the Department of Defense. The vast majority of 
AR 15-6 investigations stemming from Operation Desert 
Shield/Storm were done in a timely, thorough, and highly
professional manner, with the detailed assistance and advice of 
Judge Advocates at all levels. 

2. In several cases, however, problems did occur. In response 
to these problems, a clarifying interim change to AR 15-6, a 
copy of which is attached, was recently promulgated. 

3. The interim change clarifies that investigations conducted 
under AR 15-6 may be conducted before, concurrently with, or 
after an investigation into the same or related matters by
another command or agency, including CID. However, the change
also stresses that concurrent AR 15-6 investigations must be 
conducted so as to neither hinder nor interfere with other 
investigations, especially those being conducted by CID or any
other criminal investigative agency. The interim change
emphasizes coordination with other commands or agencies
investigating the same or related matter both to avoid 
interference and to avoid duplication of investigative effort. 

4. This interim change also stresses the advisability of 
consultation with the servicing Judge Advocate where the 
findings and recommendations of an investigation under AR 15-6 
may result in adverse actions or will be relied upon by higher
headquarters. 
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I SUBJECT: Interim Change, 

5 .  	 The interim change is designed to ensure that AR 15-6 

investigations remain a flexible and effective means for 

commanders to resolve factual issues and take appropriafe

command action, while avoiding evenithe perception that such 

investigations are intended to preempt o r  interfere with related 

investYgations, particularly those conducted by criminal 

investigative agencies. The interim change is also designed to 

ensure the detailed involvement of Judge Advocates in 

significant AR 15-6 I inyestigati

Advocates will ensurelthat both 




Headquarters

Department of .the Army

Washington, DC 

15 A p r i l  1992 INTER I M CHANGE 


Interim Change 

No. IO1 

Expires 15 April 1994 


Boards, Commissions, and Committees 


Procedure for Investigating Officers and Boards, fficers 


Justification. This interim change provides guidance on the 

conduct of concurrent investigations under this and other 

regulations, and clarifies when an investigation should be ' 1

referred to the servicing JA for legal review. 

FxDiration. This interim change expires two yearssfrom the dat 

of publication and will be destroyed at that time unless,sooner 

superseded or rescinded. 


1. AR 15-6, 11 May 1988, is changed as follows: 


paue 3. 

1-4d: I ' I &  

, , I ­

d. Concurrent investigations. An a&inistrative fact finding
procedure under this regulation, whether designated an 
investigation or a board of officers, may be conducted before,
concurrently with, or after an investigation into the same or 
related matters by another command or agency, consistent with 
paragraph b(5) above. Appointing authorities, investigating
officers, and boards of officers will ensure that procedures
under this regulation do not hinder or interfere with a 
concurrent investigation directed by higher headquarters or being
conducted by a criminal investigative agency. In cases of 
concurrent or subsequent investigations, coordination with the 
other command or agency should be made to avoid duplication of 
investigative effort where possible. 

paue 4. Paragraph 2-3b, second sentence is amended by changing

it to read: "The appointing authority should do so 'in all cases 

involving serious or complex matters, particularly where the 

findings and recommendations may result in adverse administrative 

actions (see para 1-8), or will be relied upon in actions by

higher headquarters." 


2. Post these changes per DA Pam 310-13. 
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File this interim change in the front of the publication. 


[DAJA-ALP] 

By Order of the Secretary of the Army: I 

GORDON R .  SULLIVAN 

Genera-l,United States Army ' '  

Chief of Staff 


Officialf 


MILTON H. HAMILTON , 
Administrative Assistant to the 
Secretary of the Army 

DISTRIBUTION: Distribution of this publication is made in 
accordance with the requifement on DA Form 12-09-EIC block 
number 3130, intended for commclnd level A for the Active Army,'
the Army National Guard, a 
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IUnited States v. Clear: Good 4 d e a B a d  Law 
I 

I Major Eugene R. Milhizer ’ 

fl, Joint Services Cornminee 
CriminalLaw Division. OTJAG 

I , 

I 


6 Introduction 

In Unired Sfares v. Clear,l a majority of the Court of 
Military Appeals found “plain error” in a staff judge 
advocate’s (SJA’s),failureto advise a convening authority of 
the military ‘judge’s recommendation for clemency on 
sentencing. ’ The court’s apparent goal--to require SJAs to 
acknowledge these recommendations in their mandatory post­
trial recommendations*-is a good idea. Nevertheless, the 
process’by which the court achieved that goal-that is, 
judicially amending a properly promulgated procedural rule 
simply because it was unwise or was capable of improve­
ment-is bad law. 

tedly, to contend that a decision 
particularlaw is itself bad law is counterintuitive. The natural 
impulse is quite the opposite:, one is ,inclined to believe that 
one should welcome improvements to a lbody of law. what­
ever their sources and however they might be effected, and 
that any change that promotesjustice or fairness within a legal 
system necessarily must enhance that system BS a whole. This 
philosophy appears to enjoy the twin virtues of simplicity and 
sensibility. Cast in slightly different light, however, it exalts 
content over methodology and encourages ad hoc lawmaking 
at the expense of legitimate legislative processes. Viewed 
critically, a theory that gt first glance seemed 
revealed to be distressinglysophistic. 

The contrary jurisprudential approach to which the author 
subscribes holds that the legitimacy of a given law ultimately 
depends upon the legitimacy of the process that created it A 
legitimate process normally begets wise la 
not, it will cmect its mors if given time to do so. Accord­
ingly, the integrity of the lawmaking process should not be 
compromisedto enhance the content of a single law. 

These two philosophies do not always clash. In Clear, 
however, conflict was unavoidable. The Court of Military 

134 MJ. 129 (C.M.A. 1992). 

Appeals conhnted a rule having the force of law, 
legitimatelawmaking process, that at w m t  was unwise and at 
best was susceptible to improvement. This article will 
examine how‘ the court resolved the fundamental philo­
’	sophical tension between improving the content of a particular 
law and respecting the process of lawmaking. 

I 

Case History: UnitedStates v. Ckar 

as a general court-martial, 
nt  Earl P.Clear of larceny3 and of 

The accused prpiously had 
offickr in h e  Air Force security 

hile deployed in Pan ring Operation Just 
onspired with other policemen to steal 
ment from a buildi he was aSsigned to 
tually stole the equipment 

The military,judge sentenced Clear to a bad-conduct 
ge, confinement with forfeiture of $150 pay per month 

ight months, and reduction to airman basic (E-1). 
ing this sentence, the judge rec­

at the 3320th Corrections and 
wry,Air Forye Base,Colorado, 

be designated as the ‘placeof cdnfhement and that Sergeant 
Clear be afforded an opportunity to %earnconditional 
suspensionof the discharge.”’ 

After the trial, the SJA advised the accused of his right to 
e convening authority; The SJA then 
copy of the SJA’s post-trial recommen­
ecommendation did not mention the 

ency recommendation. It merely stated 
1 that the SJA found “no reason to’recommend clemency,” 

advised the convening authority to approve the sentence, and 
recommended that the accused be confined at “the 3320 CRS 
CentralizedConfinementSystem.’q 

! 
ZManual for Counr-Uartial,Uded States, 1984,Rule for Courts-knid 1105 Fereinafter R.C.M.]. , 

c3 U d m  Code of Military Juslice BR 121,lO U.S.C. !921 (1988) [hereinafter U C W .  

4ucMJ IR81. 

W a r ,  34 M.J. at 130. The miliLsry judge explained h a t  he based his clemency recunmendauon upon the accused’s “‘previous superb record [and on] the 
rccommendatims of [the acrused’i] supeMsm and other NCOs.”’ Id. In its opinion,the Court of Military Appe in &tail the favorable sentencing 
evidence lhnt Clear prcsenled nt his courtma 130-3 1. 

6The SJA I s u b m i t  to the convening authority “‘clemency Rccanun s by any court member, the military 
judge, or an ‘[to express ha]...desires for remining and rehabilitationat the33201h Correctional tation Squadron.’” Id.at 130. 

lid. 
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The defense counsel later submitted a clemency request, 
urging the convening authority to disapprove the forfeitures, 
to approve only a single-grade reduction, and to reduce the 
period of confinement. The bases for this clemency included 
the accused‘s financial obligations to his family members and 
the distress that the adjudged sentencewould cause them. The 
accused’s supervisors also submitted letters asking the 
convening authority m ease the hardship on Clear’s family by 
remitting the forfeitures and mitigating the reduction. 

ndum, the SJA stated that, after “carefully 
consider[ing] all,matters in  extenuation and mitigation 
submitted by the accused at and after rial,’’ he adhered to his 
initial recommendation. No mention of the military judge’s 
recommendation appeared in the SJA’s recommendationor in 
any other posttrial document submitted to the convening 
authority.8 

rt of Military Review 
examined this issue only to determine whetker the failure of 
the aid defense counsel to alert the convening authority to the 

lemency recommendation constituted ineffective 
e of counsel.9 Relying in part on the defense 

counsel’s posttrial affidavit, the Air Force court 
issue against the accusedl0and affirmed his co 
sentence. 

Clear then ‘argued his case before the Court of Military 
Appeals. Tlk three judges who heard this‘ 

1 Only the lead minion, 
ddressed, Clear’s claim of ineffective 
el. The Senior fudge concluded summarily 

that the’record in the case, including the affidavit, 
,inadequately supported the Air Force court’s conclusion pt 
the defense counsel had rendered effective assistance.12 

his finding, howeve?, was not crucial to the decision. 
ther than concentrating on the adequacy of the defense 

counsel, the court focussed on whether the SJA’s failure to tell 
the Fonvening authority about the military judge’s clemency 
recommendation amounted to “plain error.” Senior Judge 
Everett concluded that the omission of this information from 
the SJA’s posttrial recommendation was plain err0r.1~He 
reached this conclusiondespite his candid admission that 

the Uniform Code [of 
.provides that the staff 1 

, I ecommendation “shall 
include such matters as the President may ‘ *  
prescribe by regulation”; and !RCM 
1106(d)(3)-which prescribes the 
“Required contents” of a staff judge advo-

I cate’s recommendationdoes not “include” 
. information as to clemency recommended I 

by the sentencingjudge.14 

In his concurring opinion, Chief Judge Sullivan agreed that 
“plain error occurred in this case.”l5 He added, “Brevity of 
expression does not contemplate omission of essential matters 
related to the adjudged sentence. A recommendation for 
clemency by’a court-martial at trial . . .h d  long been con­
sidered such a matter.”l6 ’ * , . 

Judge Cox dissented, but he noted that he “agreerdf with 
Chief Judge Sullivan’sconcurring opinion that the convening 
authority must be told about the military judge’s clemency 
recommendation.”l7 Judge Cox explained that he would 
affirm Clear’s sentenceonly because the ‘hiqub facts of this 
case” suggested a legitimatereason for the SJA’s decision not 
to advise the conveningauthority of the recommendation.18 

1 

*The military judge’s demmcy r e m e n d a t i o n  was reflected verbatim m the record of trial; however, the remmmeadatim’s presence QL the recdid did not 
guarantee that the canvcning authority would see it Although a convening authority may consider the record of trial before taking action (records of trial routinely 
are made available to convening authorities for this purpse) the convening authority is not required to read this lengthy document. See R.C.M.1 1  ).
Presumably. few convening authorities ever do so. See Unbed States v. McLanore. 30 MJ. 605.607 (N.M.C.M.R.1990). 

9Unitd States v. Clear, 32 MJ. 658 (A.F.C.M.R.Igl),rcv’d,34MJ. 129 (C.M.A. 1992). 

losee gcncrally Strickland v. Washington, 466 U.S.668 (1984) (exprrssing the constitutional standard for proving ineffective assistance of counsel). 

1lChief Judge Sullivan. Judge Cox. and Senior Judge Everett participated in the decisi 
panidpate. Id. at 133. < 

W e e  id. at 132 

13Sse id.at 133. 

14ld. Senior Judge Everett also compared R.C.M. 1106 with R.C.M. 1105, commenting hat the la 
submit to the convening authority. does specifically mention [cpemency recanrnendations.” Id. 

lsld. at 133 (Sullivan, CJ.,concurring). 

Wd. (Citing William W. Whthrq~.Military Law and Precedents 178.443 (2d e d  reprint 1920)). 

17ld.at 134 (Cox.J.. dissenting). 

laid. Judge Cox remarked, 
h e ]  appellant did not want to dedicak himself’lothe rigors of retraining an 

convening auhority about the recommendation, defense counsel would have been between the proverbial “rock and a hard place.” If he tells 


-


-

the convening authority h i s  client does not want to prticipte in an effort to restore him to duty, he is nor Wely LO receive clemency. If he, I I 
does nor tell the convening authority that his client is unwilling to pay the price of be$g fehabilitated, then the convening authority might ,
follow h e  judge’s recommendation. 

Id. 
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Accordingly, at least two-and perhaps all -judges 
declared that an SJA's posttrial recommendation must advise 
the convening authority of the sentencing judge's clemency 

p, 	recommendation. By so ruling, the cow shifted the burden of 
notifying the convening authority of the judge's recom­
mendation from the defense counsel to the SJA. This reallo­
cation of responsibility presumably would apply in all cases, 
absent Mexpliciti tactically reasonable! request to the contrary 
by the defense counsel, I 

l 

I Is the Change that Clear Requires a Good Idea? 
4 

Clear's judicial amendment of Rule for Courts-Martial 
(R.C.M.) 1106 transferred to the proper authority the respon­
sibility of advising the convening authority of the sentencing 
judge's clemency recommendation. Moreover, this change 
has other, ancillarybenefits. Considered in the abstract, it is a 
good idea. 

At present, the Rules for Courts-Martial meticulously 
divide posttrial advisory responsibilitiesbetween the SJA and 
the trial defense counsel. Pursuant to R.C.M. 1106(d)(3).the 
SJA must advise the convening authority of the following: 

(A) The findings and sentence adjudged 
by 'the court-martial; 

(B) A summary of the accused's service
P record, to include length and character of 

service, awards and decorations received, 
' and any records of nonjudicial punishment 

and previous convictions; 

(C)...m h e  nature and [the] duration of 
any premal restraint; 

@) If there is a pretrial agreement, . . . 
any action [that] the convening authority is 
obligated to take under the agreement or.  . . 
the reasons why the convening authority is 
not obligated to take specific action under 

' the agreement; and 

(E) [The SJA's] . . . specific recom­
mendation as to the action to be taken by the 
convening authority on the sentence. 

On the other hand, R.C.M. 1105(b) authorizes the trial 
defense counsel to apprise the convening authority of the 
followingdata: 

(1) Allegations of errors affecting the 
legality of the findingsor sentence; 

(2) Portions or summaries of the record 
and copies of documentary evidence offered 
or introduced at trial; 

(3) Matters in mitigation which were not 
available for consideration at the court­
martial; and 

(4) Clemency recommendations by any 
member, the military judge, or any other 
person.19 

In  responding to the defense's R.C.M. 1105 submissions, 
the SJA must state "whether corrective action on the findings 
or sentenceshould be taken" in light of matters raised by these 
submissions.20 When appropriate, the SJA also should 
comment on other matters pertaining to possible legal errors.21 
Otherwise, the decision to include additional matters in the 
posttrial recommendation is left solely to the discretion of the 
SJA.22 The SJA must serve a copy of the posttrial recom­
mendation upon the defense counsel. who may submit matters 
in rebuttal to the convening authority prior to action.23 

Accordingly, R.C.M. 1105 and 1106 divide responsibility 
for advising a convening authority along lines that relate 
rationally to the differentroles of the SJA and the trial defense 
counsel. As the convening authority's chief legal advisor,the 
SJA must ensure that justice is  done. Consistent with this 
responsibility, the SJA's written recommendation must 
address all matters that are relevant and necessary to the con­
vening authority's action. These include the findings and the 
sentence, a summary of the accused's record, any conclu-sive 
findings on pretrial restraint,and any limitationsthat a premal 
agreement might impose on $e convening authority's dis­
cretion. The SJA also must comment on the proposed sen­
tence. Aside from this sentencing recommendation, the 
information for which the SJA is responsible i s  factual and 
objective. 

On the other hand, the rules anticipate that the defense 
counsel will-and should-continue to act as an advocate 
after the accused is convicted and sentenced.24 They permit­

19Rnle for Coum-Ma&l 1105(b) presently provides that an accused may aubmit only 'wriuen maned' to the cmvening authority. Bad see United States v. 
Davis, 33 MJ. 13 (C.M.A. 1991) (holding that UCMJ a n  6O(b)(l). u p  which R.C.M. I105 is based, does not restrict the defense to written submissions); see 
a&o TJAGSA PracticeNote, HasAnyone Really ComideredWho! "Comder" Really Means?. The Army Lawyer, Ian 1992. at 339,4041. 

2DRC.M. 1 lM(dx4). 

21 Id. 

22RC.M. 1 la(d)(5). 

BRC.M. 1 1WQ. / "  

"See R.C.M. SOS(dM2). 1104(b)(l)(C). 11M(f); see also United Stares v. Robinson. 1 1  M.J. 218 (C.M.A. 1981); United States v. Ivenm. 5 M.J. 440 (C.M.A.
1978). 
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but do not requiie-he’defense codnsel to submit clemency
iecdmmendations’to the convening authority‘andto challenge 
unfavorable rulings by the trial judge. These $ubmissionsare 
neither strictly factual, n ntially objective.l,As products 
of advocacy,most of the 

The Rules fgr Courts-Martial recognize that clemency 
recommendationsgenerally fall within th6phview of defense 
advocacy. Usually presented ,as opinion evidence, these 
recommendationsnecessarily are subjective. When presented 
at trial, they often are attacked durirlg crosssxamination or in 
rebuttal and sometimes are received wersthe Government’s 
objection. Defense attorneys also solicit and receive clem­
ency recommendations after trials. These recommendations 
are equally subjectide, although they need not pass through 
the cruciblk bf crossLexamination and never are subjected to 
objections on admissibility. Rules for Courts-Martial 1105 
a efense to submit these 
c: onvenink authority w 
out requiring the SJA io adyise ?e convening authority 
these matters. Furthermore, the rules. fairly provide the 
&tense ivith an 
advise the convening auth 

‘‘Asentencing authorit 
however, is tompletely’different from other clemency 
recommendations. It is not opinion Bvidence,bgubject to 
objections for inadmissibilityor irrelevance. ‘On’the contrary, 

tly admissible and Similarly,the weight 
ing authority’s cle unlike 

the testimony of a witness, cannot be cha d in a 
paditional sense. ,Thefactual, obgctive infohation related in 
a recommendationfor clemency by the sentencing autho6ty at 
trial i s  relevant and, afgpabIy,, essential to a convening 
authority’s posttrial actio . I I 

The limitations that imposes on’sente 
tcentuate the distinctive‘characfer of their 
ons for clemency.2s ‘Forinstance,no sentencing 

y judge or the members of a 
dge a suspended sentence.26 

recommendation 
’by a sentencing authority often more than mere 
suggestion rn the convening authority. On the contrary, this 

1 i ’  I 

rally RC ishm 

26 .M.1108(b); id. discussion. 

recbmmendation usually implies that, but for the Manual’s 
’restrictions, the skntencing authoriw wbuId have adjudged a 

IC 

benefits. 6 Shifting pbtification responsibility lkom the defense 
counsel to the SJA relieves the appellate courts of the 
unsavory task of determining whether a oial defensecounsel’s 
failure to inform the convening authority of a clemency 
recommendation amounts to ineffective assistance.28 Elimi­
nating this issue permits a court to reduce its reliance on the 
disfavored-but occasionally essential-practice of using ex 
post facto affidavits to resolve an appellate issue. Moreover, 
xequiring the SJA EO advise the convening authority of a 
clemency recommendation will save the government the time 
and the expense of new recommendations and actions if the 
defense counsel’s failure to convey this informationotherwise 
,wouldhave amounted to ineffectiveassistance.29 , 

I 

Senior Judge Everett mentioned several other p 
reasons supporting the court’s decision. Fust,, permitting an 
,SJA to pass over a sentencing authority’s clemency recom­
.mendationwithout comment could encourage SJAs rn prepee 
careless or guperficial posttrial recommendation 
for an SJA “to advise a convening authority of 
adjudged . , . without [mentioning] . . . the concomitant 
clemency recommendation is almost [inherently],mislead­
ing.”sl Third, “when the clemency recommendation of the 
military judge is not even menti-oned by the staff judge ­advocate in :his [or her] recommendation, the omission 
contravenes fhe reasonable expectation of the military judge; 
and also it indirectly disparages the role of @e,militaryjudge 
in the militaryjustice system.’’32 

All thtpe reasons .ar ing, , Manifestly, Clear 
improved a military la stion, however, remains 
unanswered: Is Clear good law? 

’ ,,I 
. * 

Is The Method that the Court Used Good Law? 
1 

That &echange that implemented i s  a gaod idea does 
not mean necessarily that Clear itself is good law, The means 

s introduced this bene­
* I 

n A  post - t r ia l  rewmmcndatim for clemency by an individual mutt member, or by h e  milimy judge in a trial in which the manbcn sentence the accused. more 
closely resembles opinion evidence. Accordingly, the defense counsel logically should be responsible for bringing this recommendation LO the aaention of the 
convening authority. lRe holdingin Clear does riot appear inconsistent with this aondusim. 

‘ I , I 

eraffy Strickland V. Washing 
performanceprejudiced the defense BO grievously th fendant was deprived of a fair trial). 


aSee United States v. Rich,26 MJ. 518 (A.C.M.R. 1989). “[Sltaffjudge advocates would be well advised to in 

in their post-uial recommendarions. . . . [Allthough the error may be h a t  of trial defense counsel, i t  is the staff judge advocates who prepare new post-trial 

reconnnendations.” Id.at 521; see ofsoUnited States v. Davis, 20MJ. 1015 (A.C.M.R.1985). 7 


Wlear, 34 MJ.at 133. ‘I 


91 

92 1 1 
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ficial change into military jurisprudence also should be 
legitimate. In thisregard, CZear fails. 

To understand this niticism of Clear, one must appreciate
p’ 	the scope and authority of the 1984 Manual for Courts-

Mahial.33 “The Manual is prescribed by the President 
pursuant to his or her statuto7 authdity to establish pretfial, 
pial, and post-trial procedures and to limit the maximum 
punishments that may be adjudged for violations of the 
UCMJ.’’34 Accordingly,“the Manual has the force of law and 
i s  subordinate only to the Constitution, treaties, and federal

1 $tatUteS.”5 

Specifically,UCMJ article 36 provides that “[plreuial, trial, 
and post-trial procedures, including modes of proof, for . . . 
courts-martial . . .may be prescribed by the President.”36 
Pursuant to this authority, Presidents Ronald Reagan and 
George Bush have prescribed and amended the Rules for 
Courts-Martial in the 1984 Manual and its changes. “Each 
rule states binding requirements except when the text of the 
rule expressly provides 0therwise.”3~Indeed, the 1984 
Manual denominates specific provisions as rules, rather than 
discussions or analyses, to indicate unmistakably that these 
portions of the Manual have the force of law.38 

The Resident, in his or her capacity as Commander in 
Chief?g also may have independent, constitutional authority 

to prescribe procedures for courts-martial.40 No president. 
however. ever has relied primarily upon inherent consti­
tutional authority to promulgate any provision in the Manual; 
therefore, this article neither will address, nor will assume, the 
existence of that authority. I 

That the President has prescribed a rule for courts-martial 
does not mean that the rule is lawful. The Court of Military 
Appeals and the courts of military review play essential roles 
in assessing the legality of Manual provisions and in  
interpreting their meanings and scopes. The military appellate 
courts must determine the constitutionality of Manual 
provisions, the degree to which Manual provisions comport 
with statutory authority, relationships between the Manual 
provisions themselves, and the lawfulness of regulations and 
rules that supplement and implement the Manu+!’ A brief 
discussion of each follows. I 

First and foremost, the military appellate courts must 
ensure that the Manual and its components are constitu­
tional!* Pursuant to this responsibility, the courts attempt to 
interpret and to apply Manual provisions in a manner con­
sistent with the Constitution, while eschewing uncon­
stitutional appli~ations.~3The unquestionable importance of 
this responsibility requires no extensive discussion or cita­
tion to authority.44 I 

p‘ 33ScegenerallyManual for Courts-Mahl, United States. 1984. preamble. app. 21, at MI-3 10 A21-4 [hereinafierMCM. 19841; Frederic I. Lederer. The Military
Rdes of Evidence: Originsand J d c i a l  lnterpefation, 130Mil. L Rev. $6-8 (1990). 

w C M  Law Division Note,Amending the Manu1for Couru-Marrial, ’Ihe Army Lawyer, Apr. 1992 at 78.79 (foomotes omitted); see UCMJ am. 36.56. 

slcderer. supra note 33, at 6. 

WCMJ a n  36(a). Congress mended article 36 more than 10 years ago to emphasize that the word “procedure”enuanpasses “[p]revial. trial, and post-trial 
produres.” See Act of Nov. 9,1979. Pub. L.No. 96-17,93 Stat. Ell. This amendment was needed to overrule United States v. Ware,1 MJ.282 (CM.A. 1976),
in which the &urt of Mditary Appeals, reading amcle 36 too narrowly, concluded that the President’s authority under that article did not extend to posttrial 
procedures. Frederick B. Wiener. AmerKan Military Law in the Lighl of the First Mufiny Act’s Tricentennial, 126 Mil L. Rev. I .  72-73 (1989). By enacting this 
rmendment. Cangms reaffirmed a principle that it has recognized since World War I- that is. the President exercises p d n e n t  authority to prescribe rules of 
procedurefor courts-marrial Sce id. at 72; see a&o Alticles of War,a a  38 (1916) (precursorto UCMJ anicle 36). 

nMCM. 1984, analysis at A 2 1 4  see a&o UCMJ art. 56 (“[tlhe plnishment which a court-maniel may direct for an offense may not exceed such limiu as the 
President may prescribe for that offense”) (emphasis added). m e  military mum, however, may exercise a sort of “rulemaking” authority over the Military Rules 
of Evidence See Eugene R Rdell k Linda Greenhouse,A Roving Commission: Specified Issues and thc Functionof the United Statu Court of Mil i fupReview. 
122 Mil.L. Rev.117.120-23 (1988). 

Nklerer, supra note 33.017-8; Criminal Law Division Note, supra note 34. at 78. 

39U.S. Canst.  a n  96 2 

4oSec Exec. Order No. 12,473.49 Fed.Reg. 17,152(1984),omended by Exec. Order No. 12,484.49 Fed. Reg. 28.825 (1984) (declaring that the Manual for C o u r t s -
Martial is prescribed ”[b]y Virtue of the authority vested in .., [the] President by h e  Constitution of the United States and by Chapter 47 of Tde 10 of the United 
States Code (Uniform Code of Military Jusuce)”). See generally United States v. Jeffress, 28 M.J. 409.413 (C.M.A. 1989) (discussing the authority of the 
F’rcsident, acting aa Commander in Chief. to declare certain amduct punishable under UCMJ article 134); United Slates v. Ezcll. 6 MJ. 307 (C.M.A. 1979) 
(commentingon the h i d e n t ’ s  authority ISCommander in Chief ovcr military justice concerns). 

“As p r w h s l y  noted, a cow may exercise even broader authorityover the Military Rules of Evidence. Scc Fidell & Greenhouse. slcpra note 37, ht 120-23. 

‘*See generally United States v. Matthews, 16 M.J. 354. 364+8 (C.M.A. 1983) (discussing the authority of the Court of Military Appeals to review the 
toaStinrtiondhy nat only of the Manual,but also of h e  UCMT); United States v. Frischholz.36 CMUR 304.306 (C.M.A. 1966). 

43Sec generallyUnitedStatesv. Hams, 8 MJ. 52 (C.M.A. 1979) (holding that a c w n  should adopt an i n t e ~ p t a t i a ~of a statute. consistem with statutory language, 
hat raises no doubt a b w r  the atatute’i cans&utionality). Questions commonly arise abu t  the constitutionalapplications of the Mhtary Rules of Evidence. E.g., 
United States v. Clemons, 16 MJ. 44.49-50 (C.M.A. 1963) (Evereu. C.J.,concurring) (discussing constitutionality of military judge’s application of the lcharacter 
evidence rule. see Manual for Cows-Martial,United States, 1984. Mil.R. Evid. 404(a) [hereinafterMil. R. Evid.]); United States v. Dorsey, 16 MJ. 1 (C.M.A. 
1983) (discussing congliwtionality of the ”rape shield rule,” Mil. R. Evid 412). Similar questions may arise in other contexts. Eg.,United States v. Santiago-
Davila. 26 MJ. 380 (C.M.A. 1968) (constitutionality of R.C.M.912 0s Uperrains to peremptorychallenges). 

&See generallyMatrhews, 16 MI. at 367 (citing Paul v. United States. 371 U.S. 245 (1%3); Standard Oil Co. v. Johnson. 316 US.481 (1942)). 
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I Second, the &&s must ensure that the Rules for Courts; 
r i n ~other m u a t  prOvisions cornpori with the UCMJ 

and other federal statukes.4s The mostkommon inconsis: 
tencies between thetManual’hdthe UCMJ arise whe‘nithe 
Manual improperly addresses substantive’matters, rather thah 
procedure,46 or when a procedural provision in the Manual 

t and actual inconsis­
ions.49 This may be 

statutory construction, reviews of jegislative histbries>o and 

td sdvefd factors,;qin’cludihg-the ogeralb koherence dfi Xhd 
Manual and the reluctance‘ofthe m i l h a r y + C dtb adopt:WCh 

F 

he Court of dilitary Appeals’also has s 
questionable rationales for judicial interpretatiod of ‘the 

4q’Ihis statement assumes that m y  cons6tutlOnal authority hat Ihe hs ident  may exercise as Cor&and& in chief is hot implicate& :See generallysupra note 40 
a2 j I * I 

idem may not change substantive law; therefore, a provision that pulportedly amended the 
Manual to expand the acopc of resisting apprehension lo include flight from apprehension is @did); Ellis v.-JaCob,26 M.J. 90 (C.M.A. 1988)Jhe President,may 
not change substantive milimy law by including language hthe hhnual that would eliminate el 
Milhizer. BaffetyWifhoU Assault, ’he Army Lawyer, Oa. 1991. at 4,11. 

47Sec. e#.. Davir, 33 M.J. at 15-16 (RC.M. that purportedlylimits accused’s submissions to the convening authorityto ‘krrmen”matlcrsis inconsistent withthe 
F 

53See generally United States v. Woods, 26 M.J. 372 (C.M.A. 198 
Lec,25 MJ. 457 1C.M.A. 1988)(w0g-g that regulations cannot 

.?See gencrully UNtcd $tates V. Williams, 23 MJ. 362 (C.M.A.19871 Oocal cour t ,des  canna d c t  with the Manual); Unitcd States v-Rodiguez-Amy, 19 
MJ. 177 (C.M.A. 1485) (discussing authority of a court of military re,view lo establish d e s  denying oral argument): Uniw States v., Verdi, 5 YJ.130,(CM.A. 

we 

(C ­~upervis0r)rpower Over h e  administration of mjlitaryjustice”). 

57Sec generally David A. Schlueter. The TwentiefhAnnual Ke on Lecture: Military Justice for the Lqal  System Lwking 33 
7 ,Mil. L Rev. 1 ,  13-14 (1991) (discussing militajdue process). 1 .  
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as binding legal authority. Because neither concept isiwell 
developed and because neither served as a basis for the COW'S 
decision in Clem,this article will not dis 

f " ,  I , '  

Applying the accepted principles of judicial review to the 
d e s  at issue in Clear leads to the unmistakable conclusion 
that Cleur is bad law. The court did not suggest-and 
seriously could not contend-that the portions of R.C.M. �105 
and 1106  it reviewed are in any manner unconstitutional, 
either facially or as they were applied in the i n s k t  case. 
Likewise, the court did not assert that the rules are 

ve. rather than procedural, or that they c ith 
t h e ' d c w  or with other statutes.58 ~ i n d ~ y .the court did not 
find that these rules contradict any other provisior$ of 
Manual. 

Rules for Courts-Martial 1105 and 1106 presumptively 
have the force of law. Although the court prdperly questioned 
the wisdom of R.C.M. 1105 and 1 106 as they presently appear 
in, the Manual, its decision in no way undermined-or even 
challenged-this underlying presumption of legal guthority. 
By amending R.C.M. 1106 judicially, the court acted as ,a 

rulemaker, rather than a rule interpreter. Consequently, the 
court's good idea, as implemented in Clear, is bad l a W j 9  

1 

I 

Conclusion 

"his article does not question the motives of the Corn of 
Military Appeals. In deciding Clear,the court implemented a 
good idea that will promote fairness to the accused in courts­
martial. Unquestionably, R.C.M. 1105 and 1106 should be 
amended to incorporate the changes the court demanded in 
Clear. 

Nevertheless, Clear: is bad law. Impelled by She best of 
motives, the court failed to exercise proper restraint and 
assumed the role of an executive or a super-legislature. *The 
consequences of,thisjudicial activism are plain: the c o w  has 
"&prive[d] the military justice system of its predictability and 
stability . . , . [and has called] into question [its] own 
legitimacy under the law."60 The benefits of the change that 
the court secured in Clear are undeniable,but their costs well 
may outweigh their merits. 

S*In his lead opinion in Clem. Senior Judge Everett'actually "[a]dmi&d[ 1" that UCMJ article 6O(d) provides that the President shall what matters must be 
included in an SJA's recommendation to a conveningauthority. See Cfeur. 34 MJ.at 133. 

591he murt can exercise d e r  options to improve the Manual. For example, the WUR can propose amendments to the Manual to the Joint Service Committee on 
Military Justice (YSSC). A represemdve of the Court of Milimy Appeals is a nonvoting member of the JSC and its working group. See Criminal Law Division 
Note, sqra  note 34, at 79. Moreover, judges of the COUR can propose changes to the UCMJ that would correct apparent deficiencies in the Manual. See UCMJ an. 
146. Finally, the mutt can identify problems with the Manual in k s  published Opinions and can suggest language to these problems. Cf.United States v. 

(" Jeffress,26 UJ. 972,974 n.2 (A.C.MR, 1988) (recommending congressional action to k c t  anomaly in military law dnapping),affd. 28 M.J. 409 (C.M.A. 
1989). 

alederer, supra note 33, KU 38; see also Wiener, supra note 36, at 42-43. Describ in which the Court of Militaly Appeals effectively
impugned its own legitimacy. ColonelWiener wrote. I I 

[Tlhe . .. [cum]refused to follow a provision in the presidentially-prescribed M u n d  for Cowis-Martid, which declared that. in MY case 

where a dishonorable discharge had been adjudged and a p p r o d .  the accused was automatidy reduced to the lowest enlisted grade. The ,

[oourt's] ruling in that case was p v e d  wrong by two later events. First, the Court of Claims subsequently denied a perition for back pay that 

rested on the assertion hat such a reduction was erroneous. Second, Congress promptly amende$ the Code by adding article 58a. which 


, restored the Manual provision that the [Cdunof Military Abpeals] had inv*dated. 
Id. (discussing U h d  States v. Simpson. 27 C.M.R.303 (C.M.A. 1959)) (footnotes omitted). 

I 1  

What I s  a Plan? 

Judicial Expansion of the Plan Theory 


of Military Rule of Evidence 404(b) 

in Sexual Misconduct Cases 


Major Stephen T.Strong 
Adminislrative Law Division, OTJAG 

, 


Introduction sexual offenses+xpecially in cases involving devi 
behavior.' Sensitive to the difficulties of proof in these casesp4. The c o w  long have afforded special ent to the use and to the prevailing belief that the perpetrators of sexual 

of uncharged misconduct evidence in the prosecution of crimes have a high rate of recidivism, many trial and appella? 

'See Edward J. Imwinkelried, Uncharged MisconductEvidence 59 4:11-:18 (1984 and Supp. 1991). 
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judges have adopted Liberal views on admitting evidence of an 
accused's prior sexual offenses.2 Courts ,in several juris­
dictions have established express "sexual offense exceptions" 
to the traditional proscription on using evidence of an 
uncharged offense to prove an accused's criminal propensity.3 
In jurisdictions in which express exceptions have not been 
established, judges often interpret existing evidentiary rules 
expansively.4 Many commentators have criticized these 
express and implicit judicial exceptions as unjustified uses of 
bad-character evidence.5 

In sexual misconduct cases, judges who desire to admit 
prior offense evidence without resorting to an express 
exception to the propensity Bvidence prbhibition' frequently 
rely on the plan theory'of admissibility.6 Recognized at 
common law7 and 4n MiIitary Rule of Evidence '(MRE) 
404(b),B the plan theory traditionally has perinitted admission 
of uncharged misconduct evidence to prove the identity and 
the intent of the offender. or the Occurrence of the criminal act 
itself, when 'both the uncharged and the charged acts were 
incident to the same criminal plan.9 As expanded by courts 
tempted by prosecutors' offers of compelling 'evidence of 
uncharged sexual misconduct, however, the plan theory often 
is nothing more than a pretense for admitting evidence to 
show criminal propensity.10 

b .With its decision in United Sfares v.  Munor11 the Court of 
Military Appeals confmed its place in the ranks of courts 
that have expanded the plan theory. In this case, the accused 
appealed his conviction for sexually molesting his minor 
daughter. A majority of the Court of Military Appeals 
affirmed his conviction in a thinly veiled ratification of the 
qse of propensity evidence. Senior Judge Everett assailed this 
decision in a vigorous dissent,12 but even his dissenting 
opinion declined to advocate the traditionally narrow appli- , 
cation of the plan theory. 

This article will'review MRE 4&(b), the plan 
admissibility, and the use of the plan theory in military 
practice. 'It then will examine'Munoz, its impact. and a 
proposed legislauve solution to the dilemma courts 
cases like Muno2.13 

, I
1 1 1 I . 

Military Rule of Evidence 404(b)
L 

Military Rule of Evidence 404(b) i s  identical to, and' 
derives from, Federal Rule of Evidence (FXE) 404(b).r4 It 
prohibits the use of uncharged misconduct evidence as proof 
of a person's character to show that person's proclivity to 
commit a charged offense, but allows a trial judge to admit 
this evidence for other purposes.15 The rule expressly lists 
several acceptable purposes, including proof of plan.16 

-


3Sea Chris Huuon. Prior B uEvidence in Casrsof Suual Conract with a Child, 34 S.D.LRev, &.614 (1989). Approximately 20 statec recognize,or L v e  
recognized. this exception. See id. at 614 n.47. For a discussion of h e  exceptions used in California, Ariurna. Rhcde Island. and Florida, see Amber Dunner-
Froelich. Other Crimes Evidence tu Prove the Corpw Delicti of a Child Sexual Ofense, 40U. Miami L Rev. 217,225-33 (1985). "he express exception trend has 
beendowed and reversed in panby auackr on its rationales and by the adoption by many jurisdictions of Federal Rule of Evidence (FRE) 404(b),uee infra note 14. 
which codifies the prohibition on propensity evidence. See Imwinkelried,supra note 

4See Donner-Fdch, supra note 3. at 221; James M.H,Gregg. OIher Acts ofSexhl nd Perversion as Evidence in Prarecufionrfor Sexdl Offenses, 
6 Ariz L Rev. 212,112-19 (1%5). 

5See Imwinkelried,bupra note 1,0§ 4:13,4:16;Note,Evidence of Similar Transadtions in Sex Crime P r u s e c u i i o d  New TrendTcward Liberal Admissibility. 40 
Minn. L Rev. 694, 697-98 (1956). BIUsee Office of Legal Policy, US.Dep't of Justice. T N ~in Criminal Justice Series No. 4, The Admission of Criminal 
Histories at Trial (1986).reprinted in 22 U. Mich. J.L.Ref. 707 (1989). I 

6See also Edward J. Imwinkelried. The Plan Theoryfor Admilring Evidence of the Defehnt ' s  Uncharged Crimes: AMicrocmm of the Flaws in the Uncharged 
Misconduct Doctrine, 50 Mo. LRev. 1 (1985). 

'2 JohnH. Wigmore. Evidence inTrials Cornman Law 4 304 (James H. Chadboum ed.,rev. ed. 1979). 

*Manualfor Cows-Martial, United States, 1984, MiL R. Evid. 404(b) bereinafterMil.R. Evid.]. 

gSee Charles T. McCormick. McCormidr on Evidence 4 190.at 559 (Edward W. Clearey et al. 4 s . .  3d ed. 1984); see also infra notes 33-38 and accompanying t e x ~  

loSee @?a notes 4247 and acompanying text; see ofso Imnwinkelried,supra note 6. at 9-14. 

1132 M.J. 359 (C.M.A.),cert. denied, 112 S. Ct. 437 (1991). 

W d .at 366. 

13See infra notes 110-19 and accompanying text. 

14Fed. R. Evid. 404(b); Manual for Couns-Martial. United States, 1984, . 404@) analysis, app. 22. at A22-32 [hereinafter Mil. R. Evid. 404@) 
analysis]. Federal Rule of Evidence 404@) and MRE 404 

I 

Evidence of orher crimes, wrongs or am is n le to prove the character of a person in order to ahow hat the penon sued in -.
conformity therewih. It may, however, be admissible for other purposes. such as proof of motive, oppormnity. intent. preparation, plan. 

identity. or absence of mistake or accident. 

1sMil. R. Evid. 404@). 

14 JUNE 1992 THE ARMY LAWYER DA PAM 27-50-235 i 



p\e 

r' 

/c" 

exclusionary first sentence of the rule comports with 
404(a)'s general prohibition on the use of character 

evidence to prove conforming;acts.17 This prohibition pro­
tects against a verdict that is basedon a Nan's status, rather 
than on his or her gctual conduct?* If an hccused'd character 
were 'a proper consideration for court members, the piesump­
tion of innocence would have little meaning.19 Admitting 
evidence of hnchargdd misconduct creates the risk that this 
crucialpredmption will be diluted because the facfider may 
be influencd by inferences of the accused's bdd character, 
rather than by evidence relaking directly to the chilrged 
offense.20 Military Rule of Evidence 404(b) forbids military 
judges from taking this risk when admitting unchirged 
misconduct would serve no purpose other than to show an 
accused's criminal propensity. I 

The inclusionary second sentence of MRE 404(b),however, 
accepts the risk that a factfinder may draw improper character 
inferences from uncharged acts if the admission of this 
evidence would serve a purpose unrelated to establishing the 
accused's bad character. In United States v. Brannun21 the 
Court of Military Appeals provided military judges with a 
three-step analysis for determining whether uncharged 
misconductevidence should be admitted under MRE 404(b).P 
First, the evidence must tend to prove that the accused 
committed the uncharged act23 Second, the proponent must 
offer the evidence for a specific purpose other than showing 
the accused's criminal propensity.24 Third, the danger of 

"MiL R Evid 4W(a) ('Tvidence of a person'n character is not admissible for de 
occasion"). 

lasee Imwinkelried.svprnnote 1.1 1:03. 

unfair prejudice must not outweigh substantially the probative 
value of the evidence.a 

' 1  

i In subsequeru decisions, the court expou 
two steps of the Brunnan analysis: In United States v .  
Mirandes-Gonzates% it heId that a proponent of uncharged 
misconduct evidence can satisfy the first requirement simply 
by showing that a reasonablecourt member could believe that 
the accused committed the uncharged offense. Regarding the 
second step. the court held that the list of permissible purposes 
in MRE W(b)is not exhaustive27 and clarified that, to satisfy 
tbe second requirement, the proponent must offer the 
uncharged misconduct evidence to prove, or to rebut, a fact in 
Issue at trial.2* Finally, in United Slutes v. Wutkins.29 the 
court stated that an appellate court may consider evidence of 
uncharged misconduct only for the purpose for which the 
military judge originally admitted it. The court may not treat 
the evidence as if it had been admitted for another purpose. 

itary Rule of Evidence 404(b)has produced a great deal 
of appellate litigation since its inception in 1980.30 Not 
surprisingly, most decisions involving the rule have addressed 
the second step of the Brannan analysis. To decide correctly 
whether uncharged misconduct evidence will serve a 
permissible purpose is a difficultjudicial task. This difficulty 
derives in part from the tendency of judges at all levels to treat 
this critical evaluation of purpose as a labelling exercise, 
rather than a careful examination of the inferences that the 

purpose of prwing that the person acted in conformitytherewith on a particular 

19Sce Pdtion for Writ of Cmiorsri at 7-8. Munoz v. UNkd slates. 112 S. Ct 437 (1991) (No. 91-410). In his petition for cerliorai Munoz claimed that the 
military judge improperly admitted the evidence of Munoz's uncharged misconduct See id. 'Ihis error. Munoz claimed, violated his substantive due-process right 
to a fair Vial by undermining the presumptionof h i s  innocence. See id. 

rg et al., Military Rules of EvidenceManual 460-61 (3d cd.1491). ' 

2118 M.J. 181 (C.M.A. 1984). 

afd.at 182-83. 185. 

?Id. at 182 

#Id. (U 183. JnBr-, the court wamed prosecutors ngainat making "broad talismanic incantations us operandi" when 
offering ,mchargedmisccnduct evidence. See id. at 185. In United States v. Brooks,22 MJ.441.444 (C.M.A. 1986). the Coua of Military Ap@s noted that a 
permissiblepurpose may not exist until sfter the defense case is presented. 

ZBrunnun, 18 MJ. at 185; see ulso Mil.R. Evid. 404(b)analysis at A22-32. 

x26M.J. 41 1 (CM.A. 1988) (ciMg Huddleston v. United States. 485 US. 681 (1988)). 

States v. Castillo, 29 M.J. 145 (C.M.A. 1989). The Manual for CWm-Martialalso states that the list ses in MRE 404(b) ia not exclusive. See 
Mil R Evid. 404(b)analysis at A22-32. I 

=United States v. Gamble, 27 MJ.298 (C.M.A. 1988). C d f e  involved a date rap prosecution in which the defense was amsent The militq judge admitted 
evidence of an uncharged sexual assault to pmve nrodus o p c r d i .  The Coua of Military Appeals reversed. finding the uncharged misconduct evidence irrelevant 
because neither idenlity, nor intent,was nt issue. Id. at 303-05. 

2921 M.J.224 (C.M.A.) (applying United States v. Rcner, 37 CMR.329.334 ( C M A  1%7). to MRE 4Q4(b)),ccrf. denied, 476 U.S. 1108 (1986). I 

30The Military Rules of Evidenceentered inro effect on 1 September 1980. See Manual for Gum-Martial. United States, 1969 (rev. ed.), ch. XXM ((3.1 Sep. 
1980). 
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factfindermight dmw from the uncharged misconduct.31 -This 
misplaceh focus has led to arbitrary judicial reliance an the 
purposes listed in MRE 404(b), to a distortion of the 
traditional theoriescof admissibility, and, ultimately, to a 
widespread use of propensity evidenceP2 Nowhere is this 
result clearer than in Gases dealing with the plan theory of 

I 1 

Traditionally, uncharged misconduct evidence has been 
admissible to identify the accused as the perpetrator, to praye 
the accused’s criminal intent, or to prove that the proscribed 
act actually occurred.33 In all three instances, the inferential 
linkbetween the uncharged acts and the object of proof is not 
the accused’s character, but a plan that required the accused to 
commit both the charged and the uncharged offenses to attain 
a specific goa1.M The uncharged misconduct may be used to 
prove that a plan existed ,and that the existence of this plan 
decreases the prqbabilities that another actor,was involved, 
that the accused’s intent was innocent, or that the criminal act 
did not 0ccur.35~,For example, in a trial for a robbery accom­
plished with a,car,jevidence that the accused stole the car 
would be admissible to prove that the accused planned to 
commit both offenses.36 Once the plan is established, the 
offender’s identity, his or her intent, or the robbery itself may 

be inferred fromd~eplan. The key to admissibility under this 
sheory i s  the accused’s adoption of both the charged and the 
uncharged miscopduct as 4he means to atrain a desired end.” 
Without this connection, the only logical link between the ,­

uncharged misconduct gnd the ultimate object of proof i s  the 
accused‘s apparentpropnsity to commit similar criminal acts.38 

Charged and uncharged n e 2  not be similar or 
temporaneous for the plan theory to apply.39 These factors, 
however, often serve as circumstantial proof of the existence 
of a plan when direct evidence of the plan is lacking.40 For 
example, in a trial for the murder of an heir to a fortune, the 
prosecutor may seek to use evidence of the accused’s un­
charged murder of another heir to show that the accused 
planned to eliminate all the heirs and inherit the estateP1 That 
both victims were heirs to the same fortune is a similarity that 
helps the prosecution to prove the existenceof the plan, 

r 1  

More frequently, however, co e used the similarities 
between charged and uncharged criminal acts erroneously. 
They have relied on similarity alone as a sufficient condition 
to admit evidence of uncharged misconduct under the plan 
theory, ignoring the theory’s primary requirement that the 
accused must have committed the charged and the uncharged 
misconduct to further a common plan.42 Accordingly, 
although these courts have used the label “plan,”they actually 
have admitted the evidence under pattern or course of conduct 

-31United States v. Duncan,28 M.J. 946 (N.M.C.M.R.1989). is a rare example of a court’s careful evaluation of the inference intended by the offer of uncharged 
misconduct pidence. The Navy-Marine Corps C a r t  of MiliraryReview stated that it would exclude uncharged misconduct if the inference intended includes the 
acwr‘s character as a necessary step. Id. at 950. 

3zSee infro notes 48-55 and accompanying text. 

~3McCmick,,srrpranote 9.9 190, at 559. 
, 

MSee Imwinkelried, supra note 1, 59 320, 4:20, 5:33. Professor Imwinkelried di es a sequential plan-in which one crime is a n redicate p 
anolher- fm a chain plan-in which no offense is a necessary predicate, but in which a strong inference of connection exists. Id. 5 3:22. In both plans, the 
accused mustcommit both the charged and the uncharged offenses to atta goal of the plan. See, e.g., United States v. Carrol.510 F.2d507,509 (2d Cir. 1975), 
cerr. denied, 426 U.S. 923 (1976) (finding sequential plan to mmmit bbery as a trial run for another robbey); People v. Glass, 114 P. 281 (Cal. 1910) 
(finding chain plan to bribe enough city supeMson to ensure a favorable vote on an issue). Common-law c a m  often referred to these types of plans as “common 
schemes.” See Imwinkelried.supra note 1.5 3:20. 

3sSee Imwinkelried.supra note 1.55 3:20.4:20.5:33. . ?  

3aUnikd States v. Leftwich. 461 F.2d 586 (3d Cir.), cerr. denied. 409 U.S. 915 (1972); see also Lewis v. UNted States, 771 F2d 454 (loth Cir. 1985) (admikng 
evidence of uncharged burglary of a garage, in which the accused stole a cu+g torch and oxygen bottles, as prmf that the accused stolen 
equipment in charged robbery of a post office); United States V. Kelley, 635 F.2d 778 (lMCir. 1980) (admitdng evidence of uncharg ch the 
accused stole weapons from a pawn ahop, as proof that the accused planned to commit charged hank robbery); Rice v. State, 605 S.W . App. 
1980) (admitting evidence of uncharged burning of barn as proof that the accused planned [o commit charged insurance fraud). 

37See Wigmore.supru note 7.5 304. 

3nSee id. r L 

BSee hwinkelried. supra note 1. g 321. The unchatged miscdnduct need not occur’before the charged offense. See, eg.,People v. &ox. 234 N.E.2d 128 @i. 
App. Ct. 1967) (admitting evidence of unchargedfraudulentloan in trial for larceny stemming from a prior loan). L I 

,­
3:22. 

%ee, e.g., United Sr&g v. Sullivan,91 1 F.2d 2 (7th Cir. 1990) (a ce of prim bribery solicitations in trial ior bribery) UnitedS&tes v. Baykowski, 
615 F.2d 767 (8th Cir. 1980) (admitting evidence concerning pattern of burglaries in trial for storing stolen property); United States v. Masters, 622 F.2 
Cir. 1980) (kdmitling evidence of prior illegal Firearms dealing in trial for illegal firearms dealing); see also knwinkelried. supra note 1.4 323. 
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theories of admissibility that essentially are indistinguishable 
from the prohibited propensity theoryP3 

! ' I 

The likelihood {fa multistage pl 
y in cases in which the accused has . Almost intariably, an acc 

be explained only by his 
propensity to commit these offenses-not by a plan 
encompassing the charged and the uncharged offenses. 

ntly apply the plan themy rlY 
molesters and other criminal sexual 

Compelling facts, problems 
reliability of prior sexual offe 

read judicial misuse qf uncharged 
miscdnduct evidknce in sexual misconduct casesPS All too 
often! the plan theory has been the vehicle of 
admitting uncharged incidents of sexual miscon 
because the uncharged incidents were similar to 
offenses.46 

I , ' / 

A practical explanation may account for the courts' 
repeated uses of the plan theory to admit uncharged "sexual 
misconduct evidknce. In many cases of familial child 
molestation in which the accused has denied the criminal 
conduct completely, the only disputed question is whether the 
criminal act actually occurred. Evidence' of the accused's 
uncharged misconduct is not admissable to prove identity, 
intent, motive, or opportunity because these matters are not in 
issue.' This evidence, however, is admissable under these 
circumstances to prove the existence of a plan.47 Judges often 
find that skirting the propensity evidence prohibition by 
labelling a pattern or course of conduct a "plan" is much 
easier than overcoming the mure obvious relevance problems 
that using other thehies would entail. 

43See Imwinkelried. supru note 1.4  3:23. 

ThePlan Theory in Military Practice 
I _ , <' 

Confusion and inconsistency have been the hallmarks of 
judicial applications of the plan theory in military practice. In 
some cases, determining whether the court used the plan 
theory improperly or whether it intended to rely upon another 
theory entirely is difficult because the court used key terms 
imprecisely.~ The most notable example of this imprecision 
i s  the occasional tendency qf trial and appellate judges to 
confuse the terms "plan" and "modus operandi." Some 
judges use these terms as if they were interchangeableP9 even 
though they actually represent two separate theories of admis­
sibility. Evidence of m d u  operundi--often referred to as a 
criminal's signature-logically is  relevant to prove an 
offender's identity and intent, but not to prove the criminal act 
itself.50 To use that theory to admit uncharged misconduct 
when only the proscribed act is at issue i s  improper; in this 
instance, the factfinder can infer from evidence of the 
uncharged act only that the accused has a propensity for 
criminal behavior.sl On the other hand, the plan theory may 
be used to admit uncharged misconduct evidence to prove that 
the criminal act occurred. Accordingly, confusing the terms 
"plan" and "modus operandi'' increases the chance that evi­
dence of uncharged misconduct will be admitted erroneously. 

Even when judges clearly intended to fmd evidence admis­
sable under the plan theory. rheir applications of the theory 
have bekn incbnsistent. Only in a distinct minority of opin­
ions have the Court of Military Appeals52 and courts of 
military reviews3 applied the plan theory correctly. Far more 
frequently, .an opinion simply identified a series of similar 
offenses as evidence of a uplan"---even when these acts 
clearly lacked the essential connections to a common objec­
tive that make a plan a permissible nonchmcter link between 

.1983) (uskg p evidence of prior sexual acfs when no evidence of a plan 
existed); M y  v. State, 665P.2d 798,801 (Nev. 1983) (using plan theory 9 admit uncharged ruual offense evidence. when no evidence of a plan existed); Srate v. 
Sills. 317 S.E.2d 379,384 (N.C. 1984) (same);see also Imwinkelried,supru note6; her-Froelich. supru note 3. at 221. 

I 

45See srrpro notes 1 6  and .ccompanying texc Dormer-Froelich. supra note 3. at 221-25. 

%ee supru note 6 and accompanying text. 

47See Imwinkelried, supru note 1. # 4:21. 

48See infrcr notes 49.66-61 and accompanying text. 

49See. e.g., United States v. HoIt, 21 M.J.946,948 (A.F.C.M.R. 1986) (referring to evidence of a plan as "sufficientlydistinctive to be viewed as the 'fingerprints' 
or the 'aignanrrc' of the pason charged"), pelition for review denied, 24 M.J. 54 (C.M.A. 1987); United States v. hgnn. 18 MJ. 606.608 (A.F.C.M.R. 1984) 
(stating that evidence offered to show a plan must establish rnodrrs operundii. 

rnSeeImwinkelried.suprunote 1.60 3:10.4:01-:21,5:31. 

5lSee id. # 4:m. 

d acuanpanyipg lcxt 

s3Sec, q.,UnitedStates v. Caldwell.23 MJ. 748 (A.F.C.M.R.)(holding that evidence that the accused rcpcatedly from subordinates did not 
establish I plan), bfirion/or review denied, 24 MJ.451 (C.M.A. 1987); United Stam v. Rappaport. I9 M.J.708 g that evidence of several 
adulterous nffnirs did not estnblish a plan). ufd, 22 MJ. 445 (CM.A. 1986). 
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uncharged niis'mducr and'the abJectdproof?~'IntentionalIy 
or unintentionally, these decisions have ratified the admission 

of dases resembles the 'decisidnnbl patterns in 'civiliah juris­
dictions.5s A military Court mosd Ekely Will'apply the plah 
theory improperly 'when an accused i s  charged with sexual 
misconduct and the courttan find"noother theory �or 
admitting ebidence of the accused's bnchkged misconduct A' 
review of Court'of Milirary Appeals decisions invalv 
plan th this early. ' 

Before it decided Mltnot, the 'Court of h4iliw #Appeals 
dealt with the plan theory"of %IRE404(b) on several occa­
sions. In Uriited States ~V!'Bmnnan56and United States v.' 
Brooks,n two illegal drug cases, the court used only a simi­
larhykmalysis to ' h i d e  whethex 'aplan existed. In Brannun,' 
the'court correctly found that no plan hatl existed, but reached 
this decision for the wrong reason. 'It apparently did not 
conSider whether the accused actually resolved to commit 
several'charged and uncharged niarijuana transfers, ims, and 
possessions to~accdmplish'a specific e court stated 
only that the bffensks had hot been tly similar to 
support the inference of a plan.58 In Brooks, the court upheld 
the admission of evidence that the qgccused had committed two 
uncharged drug sales and an uncharged purchase. The COW 
discussed only similarity in finding what i t  termed a plan 

sing the charged @e and al . ­' b ( I  , I : . - ,  
The court's b e s t  discussion of @e plan meory appears in g 

decision that4t rendered on thk day ,it&cided Brookf ,Jn 
United Slates v, Rappaprj,a a , a s e  that involved doctor 
c b g d  wi?hengaging in adulterous relationships with Several 
of his patients, the corn rejected the use of the plan theory to 

%See *a  n o m  56-59.66-79 and accompanying texs see also U d e d  Stales v. 
child indestadon d d establish'a ph);'Unitcd Stares v: Rath.'Z7 Mf .  600 (AC 
United State;v. Saul.26MJ. 568 (A.F.C.MR) (7

r i ,. 
SSSee supra notes  4446 and aeoompanying lcxt. 

M18M.J. I81 (CM.A. 1984). 

admit evidence of an hicharged illicit iaffair betbeen (the 
doctor and another patient. Thk court found thik the evidence1 

application of the plan theory. In short, PuppOport was a case 
without much at stake; it did not tempt the court to expand the 
plan theory as did later cases ip which 

$.mihities beyeen ,charged and ,uncharged offenses.. In the 
dscisions it Vndere# between Rappaport and Munoz, the court 
applied the plan theory properly in only one case. In United -
Stqtes v. Thompson64 the court rejected the use pf the plan 
qeory to.admit evidence of an accused's uncharged IrnisYi 
conduct when the :accused:s motives ,forlcpmqittingthe 
uncharged offenses clearly differed from his motive for com­
mitting the charged offenses,65 .OfPthefive cases ,between 
Rappupor2 and Munoz in which the court affmed improper 

I I ~ ,". 

n22MJ. 441 (CA4.A. 1986). In hob,the uncharged drug ides and the uncharged drug purchase werc similarbecause they WCR accomplished with the m e  
accntnplice. Id. at 443. No evidence suggested that h e  uncharged purchases involvedthe drugs that the accused subsequentlysold in the charged sales. Id. If that 
had becn the case, a m e  plan that would have encanpassed bothoffensesmight have existed. 

sah4nMn.18 MJ.at 184. 

5922 M.J. at 443-44. 
i .  (I 

- ' I  I I '  

6Wnired Statesv. Rappaport. 19 MJ. 708 (A.F.C.M.R.). urd, 22 M.J. 445 (C.M.A. 1986). 

QRappporf,22 MJ.at 447. 

6430MJ.99 (C.M.A. 1990). ­

6sId. at 101-02. Thmpscm was charged, h e r  alia, with six mpdfications ofmaking and uttering checks with inm to defraud. Id. at 100: I At uhl, rhe,nilitary 

judge admitted a #wornmtlltcmcnt that Thompsar had made one year before he canmit e charged offenses; in this st4mml Thmpsa; rdorowledged writing 

i e d  bad decks.,Id. ,Writing for mundivided cay,noted, "Ih etermination that [the.pchargcd badcheck offenses] KF part of nn 

ongoing @ m e  w y  question when the degcd problems yhich ,.,,uhuwi might have provided]pmoti 

resolved Over a year before" the accused canmitted the chargedoffenses. Id. at 101. 1 
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uses ofthe plan theory. three involved sexual miscanduct In acts in dispute, the modus operundi theory was not avail­
$theother two cases, United States v.  Jones66 and United ,able read, the military judgc;used the similarity between 
States v. Rushotz.67 the court affirmecl the admission of the and uncharged offenses to frd a plan and then 

6' evideneetoprove admitted the prior offenses.75 On qped, the Air Force Court 
of Military Review accepted without further analysis Mann's 
,argument$at the p n 9 g e d  bf fenp  were not "close enough 

intent was at issue in H i c k  and Reynoldr, rhe 

theory was available io the court in each cast. 

the court essentially ignored this valid kdjb 

and fie absence of my evidence Hicks 

actually formed Iplans encompassing theit 

uncharged offerises.; Instead, the court lwk 

ities between the offen 

the court also acknowled 

was probative of m d u s  


1	 1 

The third sexual m 

P 
acts,73 neither identity. nor in 

Midenticrl,UnchagCd fraud hVdVhg 8 h U t m t  hMearlier Come as p dOf a 

MJ. 3 (CMA.). crrr.'&&d, 484 U.S. 827 (1987).* 

6929 M.J.105 (C.M.A. 1989). 

the Court of Military Appeals 
Munor did not originate in that 

Id. U 457, fl of Military Appeals rffumed. See id. 

c , 

mHKb,24MJ.8 L  7. Hkks, 8 mergeant in the Marine Corps, was charged with ~Png8 oubordinate'a girlfriend Before he committed this offense, he allegedly 
utoncd ~ x u dfavors from revcral fanale iubordinarea by abusing his ruthorily as a noncomnissioned officer. At trial, &e militaryjudge held that Hicks's prior, 
uncharged acts were relevant U, prove a plan because Hidrs used a similar form af coen5on to effect the mpc with which he was charged. Id. ai 7. Ihe Gmt of 
Military Appcals found no error and affinned Hicks's conviction. Id. lhcsc acts legieimatelycould have betnused to show the accused's intent io force the victim 
toenterhis roam. See id. at 4-5. 

71Rq&, 29 MJ. at 110. Reynolds had a very distinctive way d getting his dales to came to h ia  quaners, where he would rape them. The court held that 
evidmce of Muncharged npe WLP relevant to the issue of whether he rccuredhad I"prcdatoly mem rea," bur it ala0 concluded that this cvidena was probative 
dl p h  b U s C  IhC draged md mCh~@O f f e n S ~ SWClC to S h i h .  Id. 8I 109-10. 

7226 MJ.1 (CMA.).ccrl. denied, 488 U.S.824 (1988). 
r

731d. It 4. 

74Evidmcc admitted tmda the similady-bpscd nrodru opcrundi theory logicrUy d C V M t  d y  to pmve idcnrhy and intent. See generally ImarinLclri.d. rrcpru 
nae  1.#0 4a1-:21. 

75hfann.26 MJ. U 4-5. 

7sUnired S u m  v. h h n ,  21 MJ. 706.710 (A.F.C.M.R. 19SS),of4 26 MJ.1 (C.M.A.). ccrt. denid,488 U.S.824 (1988). 

r'. nld.  

mMunn, 26 MJ. at 5. 

mld. 

*oId.ai 5 6 .  f i 
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ithan twelve years elapsed between the accused's Char@ and 
1 uncharged dcts of sexual miscondud81 By finding that these 
' remote, unconnected offenses were part of a f'plah:"82dhe 
#majorityinadvertently exposed k 

occasionsin 1987.85 The accdsed denied that he was guilty of 
any misconduct86 The trial counsel sought to admit evidence 
that the accused similarly had fondled the victim's two older 
sisters at least twelve years before he committed the charged 

L j  offenses.87 Finding that Munoz had 
,a plan to abuse his minor flaughte 

' judge adhitted the testimony of on 
The judge based this finding on the 
between the charged,and unchhrged o 
the' compdable ages of the victims w' them, the common'kitus 4ofthe offenses, 'the' analogbus
circumstances su ing d e  commission of 

I 	 and the similaritiesbehekn the sei& acts them 
military judge excluded the testimony of the other older 
daughter on 403 gro~nds.89 

, chi 
Chief Judge Sulliv 

ractice of using the p 

fJlMlmoz,32 MJ. at W. 'Ihc majority 

f .  approach to the admission of ufich;irged misconduct evidence. 
k 1 In finding a plan-in the mere'similarity between the charged 
;. and anchhrged~offenses,9?the court lremained within the 
1 textual framework o f t w  404(b), but abandoned the rule's 

logicalunderpinnings. Following 8 pattern typical of specious 
plan decisions, the Chief Judge declined to look for a logical 

offenses to prove that an aqused planned to achieve a goal 
,that required the accused to commit these offenses. 
should not.be read to dispense with the requirement.that the 

r ,accu~edmust have committed both the charged Bnd the 
- 8 uncharged offensesto attain thisgoal. Similarity between the 
, affenses sometimes may be used to prove circumstantially 
, that the accused acted according to a plan,93 but it"doesnot 
!define a plan per se. In Munoe-as in most sexual abuse 
cases-the accused did not strive to achieve a goal that he 
could accomplish only by committing the charged and the 

'' 'unchargeddffenses.' Each offense that Mmoz committed was 
the product'of a keparate goal of sexdal gratification that he 

"accomjJliShedIhrdugh the execution of a &parateplan. In this 
context, the similarity between the offenses at 'pdst proved 

.' only a I Imodus operandi. The Government 
corn lan because'no common plan ev 
Droven. 

n addressed the twelve-year gap 

flawed, similarity-b 

ge Everett described the period as "15 yead" in 
his dissenting opinion. See id. at 367. In his petition forcertiorari, Munoz claimed a gap of '12 to 18 years." See Petition for Writ of Ce$orari at 3. Munoz, 112 
S. CLat 437 (No. 91410). 

BZMlmoz, 32 MJ. ~t364. 

831d.4~366. 1 

84ld. at 365. 

S5jd. at 360. 
I , 

86Id. 

*Id. at 360.363. 

881d. at 363. 

89ld.ai 361. 

gold. ai 363-64. 
fl­

911d. at 363. 

92See Wigmore. supra note 7.4 304. 

g3See supranotes 4041 and accanpanying efi. 
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between the incidents in which they were abused was of no 
concern.94 When examined under the traditional plan 
analysis, however, the twelve-year gap reveals the extent to 
which the majority had to stretch to affirm the admission of 
the uncharged misconduct evidence. That the accused acted 
pursuant to a comm would have been unlikely even if 
only a short period had p F e d  between the offenses. The 
twelve-year gap between the’offenses, however, rendered the 
notion of a plan entirely insupportable. To claim that Munoz 
Contemplated fondling,his youngest daughter when he fondled 
the older one is absurd-the victim of the charged acts 
actually had not been,born when Munoz molested her older 
siSterP5 

Judge Cox’sConcurring Opinion 

Judge Cox’s 0pinion9~essentially called on the Court of 
Military Appeals to abandon MRE 404(b) in sexual offense 
cases. Under his approach, evidence that an accused com­
mitted an uncharged sexual offense similarM an offense with 
which the accused was charged ordinarily would be 
admissable, subject only to the MRE 403 balancing test.97 fie 
described this type of evidence-especially evidence of 
deviant sexual misconduct-as “powerful circumstantial 
evidence” that often is needed to corroborate the victim’s 
testimony about crimes committed in “secrecyand privacy.”9* 
Judge Cox’s proposed exception to MRE 404(b) also was 
motivated by his apparent concern over the intellectual 
dishonesty of admitting evidence of similar, uncharged sexual 
offenses under the guise of a plan and by his manifest doubt 
that “evidence about one’s sexuality is really ‘character 
evidence.”’99 Significantly, these justifications resemble 
those used in civilian jurisdictions that have recognized 
express exceptions to the prohibition on propensity 
evidence.100 Finally, Judge Cox drew support for his position 
from pending federal legislation in which several leading 

”Munoz, 32 MJ. i t  364. 

93Id. nt 360.367; see also discussionsupra noLe 8 2  

96Uunoz.32 MJ.ni 365. 

97 Id. 

9a1d.at 365.366. 

Q9Id.nt 365 n.1. 

1mSersupra note 3 and ampanying EXL 

lolMunoz, 32 MJ. nt 366 n.2; see irpa notes 112-17 and accompanyingtwt. 

“%ee supra notes 56-59.66-79and accompanyingtext. 

lawmakers have proposed the creation of a new Federal Rule 1 
1 

of Evidence.101 Under proposed FRE 414, evidence of 
uncharged child molestations could be admitted In a prose­
cution of that offense to prove any matter to which the 
evidenceiis P‘elevant, including the ‘accused’s proclivity to 
abuse children sexually.’ 

Judge Cox’s concurring opinion is both refreshing and 
troubling. The Court of Military Appeals repeatedly has 
affirmed the admissions of propensity evidence bnder the 
pretext that this evi&nce tended to prove plans.102 Judge Cox 
properly demanded an end to Cischarade. Even so, his pro­
posefl solution ‘to the dilemma that military judges face in 
cases like M u m  militaryjustice system 

404@),this exception 
f Military Appeals. 
moderate the current 

distortion of the plan theory by limiting that distortion to 
sexual offenses,it also would run contrary to the law. Absent 
a conflict with the Constitution or the Uniform Code of 
Military Justice, a provision of the Military Rules of Evidence 
is binding authoritylosthat should be followed by judges at all 
levels. 

Senior Judge Everett’s Dissent 

Although Senior Judge Everett strongly criticized the 
majority decision.l& his opinion best may be viewed as 
limiting, rather than repudiating, the majority’s expansive 
approach to the plan theory. After pointing out the illogic of 
finding a plan when the offenses occurred so many years 
apart, the Senior Judge stated that he also was uncomfortable 
with the majority‘s conclusion that “enough common factors 
existed between the charged offenses and the prior acb that a 
comparison demonstrate[d] a common scheme or plan.”lOs
This concern with similarity in a case in which no common 

I \ 

f 

mL
lmSee Uniform code ofMilitary Justice art. 36. 10 U.S.C.8 836 (1988); Mil. R. Evid. 103; Manual for Courrs-Martial. United States. 1984, analysis,bpp. 22,at 
A21-2; see also Frederic L Lrderer. The MiUary Rules ofEvidence: Origins andJudicial Interpretaiion,130Mil. L Rev. 5.27 (1990). 

1@’Uunoz. 32 MJ. at 367. 

l‘1d. 
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f e a t m  would dempnstrate the logical connection between the 
pffenses that would bvo  *typifiedcamtreerplan indicates-that 
Senior .Judge Everett did not abandon ithe court'$ spwious 
plan analysis, :His discussion of,sim&ujty ,showsthat he .dd 
not appreciatehow parrowly the plan thepry should be app�ied 
or how rareiy the theory i s  appropriate to use in cases like 
Munoz. 

I 


A Legislative Solution to the Munoz Dilemma 

ication of existing rules 

lBMunos,32 MJ. at 367. 

propensity evidence without forcing judges ,to bend or break 

d ach mder FRh 403.114 Because 

offense prosecutions to which the new rules would apply. In 
other cases, however, FRE 404(b) still would prohibit 
propensity evidence. In these cases, the judicial temptation to 
admit evidence 6f uncharged misconduct under the pretense 

plan would survive unabated. 
j 

uleS should .be added to the 

Military Rules of Evidence is a question ,beyond the scope of 

this article. The dilemma Munor po$es i s  clear, but ,this 

change should be made only if,Congressand the President gre 

convinced that the juridical interest in barring propensity 

evidence from the coumooml is less compelling in prose­

cutions of sex offenders than other criminal cases, This 


e subject of heated debate in the legal

nti of the new des argue that similar 


offense evidence is, evant and necessiry in sexual 


m 

~- ~ . _  - ­

* 1 ( .
ltoSec 137 Cong. Rec. S4925M (daily cd. Apr. 24,1991) (letter from W. Lee Rawls. Assistant Attorney General for Legislative Affairs. dSen. hie): 

111s. 472, 102d Gmg., 1st  Sess. 6 231 (1991); H.R. 1149, 1026 Cong.. 1st Sess. 8 231 (1991); HA.1400, 102dr&g., 1stSe;s. & 801 (1991); S. 
1stSess. 5 801 (1991); S. 1151. lO2d Cong., 1st Sess. 5 EO1 (1991); S. 1335,102d Cong., 1st Sess. 6'301 (1991); H.R. 3463.102d Cong.. 1st Sess. 

1/ 

l1zProposed FRE 41 3 provides. "In a criminal case in which the defendant is accused of an offense of sexual assault. evidence of the defendant's commission of 
another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant." See, e.g., S. 472. 102d 
Cong.. 1st Sess. 4 231 (1991). Roposed FRE 414 makes the same provisionfor child molestation prosecutions. Id. 

1 1 3 S ~ ~137 Cmg. Rec. S2146. S2206 (daily ed. Feb. 21.1991) (statement of Sen. Dole). 

1 1 4 P ~ s e dFRE 413 and proposed FRFI 414 provide. " lh is  d e  shall not be consmed to h i t  the admission or consi 
See,r.g., s. 472, 102dCong.. IrtSess. 6 231 (1991). 

l1SScc 137 Cong. Rcc. S3191. S323940 (daily ed. Mar. 13,1991)(statement of Sen. 'If;umond). . 

L W e c  supra fext accompanying notes 18-20. 

1leSce 137 Cong. Rec. E350344 (daily ed. Oct. 21. 1991) (statement of Rep. Molinari). Representative Molinari commented that "[s]exual assault and Fhhild 
molestations do n u  ordinary [sic] occur in the presence of multiple credible wirnesses," adding that "the perpetrators of these crimes are often free to repeat their 
offenses with other unsuspecting victims."/d. at E3504. 
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P­

to justify the use of propensity evidence in one class of 
offenses.1'9 The outcome of this debate-not just concern 
over judges who refuse to follow existing law-should 
determine whether these changesaremade. 

Conclusion and Recommendations 

Recent changes to the composition of the Court of Military
Appeals120 may bring new and unforeseen revisions to the 
court's interpretationof the plan theory. At presenh the court 
has continued to eschew the traditional analysis, failing to 
recognize that the accused's charged and uncharged offenses 
necessarily must be linked to a common goal. Instead, the 
court has applied a spurious "plan" analysis that focusses only 
on similaritiesbetween the offenses. 

The breadth of the analysis the court may adopt in future 
decisions cannot be predicted.121 In Munor, Chief Judge
Sullivan appeared willing to find a plan whenever evidence of 
similar conduct exists, no matter how much time has elapsed
between the uncharged and charged offenses.122 Senior Judge
Everett, who would rely on simple similarity to find a plan
only when the charged and uncharged acts are close in time, 
has left the court.123 In cases of sexual misconduct, Judge
Cox would bypass MRE 404(b) and the plan theory alto­

gether. He would admit similar acts of uncharged mis­
conduct freely, subjectonly to the MRE 403 balancing test124 

r The scope of the plan theory in the military is a matter of 
more than academic interest. A return to the narrow rra­
ditional analysis would ensure that evidence of an accused's 
uncharged misconduct would be admitted only to prove an 
issue other than criminal propensity.la Many militaryjudges,
however, currently admit proof of plans uncharged mis­
conduct evidence that actually proves nothing but propensity.
This practice conflicts not only with common-lawevidentiary
principles, but also with MRE 404@). Although it occurs 
most commonly in cases of sexual misconduct, courts also 
expand the plan theory in pzosecutions for other offenses.126 

If the uncharged misconduct doctrine must be changed to 
eliminate problems inherent in the prosecution of sexual 
offenses, this change should not be made by the judiciary.
Proposed changesln that would permit militaryjudges to admit 
propensity evidence in cases of this sort should be studied 
carefully. If they are necessary. they should be added to the 
Military Rules of Evidenceby executive order. Until then, the 
Court of Military Appeals, the courts of review, and military 
judges should apply the traditionalplan theory analysis to avoid 
admittingpropensity evidencein violation of MRE 404(b). 

119SecImwinkelned. supru note 1, g 416. Professor Imwinkelried wrote, "Many crimes ue usually carunitred in a clandestine fashion. Sex crimes are no more 
difficult to prove thanmanytheft offenses." Id. 

ImJudge Crawford. Judge Wise. and Judge Gierke recmtly joined the court. See 137 Gmg. Rec. S16.783 (daily d Nov. 14,1991). Senior Judge Everett's term 
expired on 30 September 1991, but he mntinued to serve in an active senior status during the l r a n s k o n  to a five-judge ~ u r tEugene R. SullivaneL al., Report of 
the United Stater Gunof Military Appeals (1990).'reprintedin 32 MJ. CXXV.CXXVm (1991). 

luIn United SUES v. Barder. 33 M.J.111 (C.M.A. 1991). the UXITI'S only plan-theory case since Mmuz, the COURupheld a military judge's decision to admit 
evidence of uncharged acts of child molestation as probative of a plan of child sexual abuse. Senior Judge Evmtt dissented, arguing that no plan ever existed. See 
id. at 112. The Senior Judge, however, based his opinion on the dissimilarity between the charged offenses and the uncharged offenses. Id. As in Munoz, the 
Senior Judge did not a m p t  to advance the traditional plan analysis. In United States v. Oniz, 33 M.J.549,554 (A.C.M.R. 1991). the Army Coun of Military 
Review ated MYMZwhen it upheld the admission of evidence of the accused's prior, simiir acts of child molestation under a spurious plan theory. 

lasee  supru text accompanying notes 90-95. 

'=See supra note 120 and kxt accompanying notes 104-09. 

'"See supra text accompanying notes 96-103. 

lasee  supra text accompanying notes 33-38. 

'%See supru notes 5659,6647 and accompanying t a t ,  

laSee,sqm notes 11 1-15 and accompanying t e x ~  
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DAD Notes The mere assertion by a prosecutor or commander that certain 
conduct is punishable under the provisions of articles 133 or 

Blowing the Whistle on Morality Cops- 134 of the Uniform Code of Military Justice1 (UCMJ) does 
Defending Against Manufactured Offenses Under not make the conduct criminal. An attempt to criminalize 

Uniform Code of Military Justice Articles 133 and 134 morally unsavory, but otherwise legal, conduct can, and 

Uniform code of Military Justice am. 133.134.10 U.S.C. 85 933.934 (1988) bereinafterU C W .  
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should, be thwarted on,the constitutional ground of lack of 
notice that the mnductk punishable. 

1 ’InP‘arkr i. ‘2 the United States ’supreheCourt upheld 
the’valiility of UCW ,articles 133 and - t 
established‘guidelineson ce of  
criminalityunder 

I ‘ 1 

wkre unconstitutionally ove 

Levy, a dermatologist, had been convicted for violating t h

articles for failing to obey a direct order to instruct Special

Forcesmedical trainees, for telling black trainees to refuse to 

go to Vietnam, and for encouraging these trainee st 

thewar and their parts in it? 


b I 

Levy’s conviction, the Supreme C 
f review for articies 133 and 1 

Sthdard the Court applied to criminal,statute 
ecgnomic affairsin United States v. Hurriss4 an 
Unl’redStares.5 The Court then pointed to two factors that led 
It to uphold the facial ,validityof the UCMJ articles. First, the 
special circumstances of military society that differentiate 
military life from its civilian counterpart dictate that military 
authorities must have broader latitude to regulate the conduct 
of military members? Second, through decisionat law and 
interpretation of military custom, the mili 
narrowed the articles’ scopes; moreover, 

on notice that the articlls 
y 4 

, . 
2417 U.S.733 (1974). , , 

clearly.knew,*at he was violating the proscriptionsof articles 
I 

The Levy decision, however, is -
Although the military courts have echoed the principle of 
Robinson and Harriss.9 military accused often are exposed to 
criminal liability under the general articles for engaging in 

nnocuous acts. For instance, in United States v .  
,lo a Marine recruiter was convicted under article 

134’s general provision for having consensual, nondeviate 
~ 	sexual intercourse with young women who wqre over the age 

of consent.11 The Navy-Marine Corps Court of Military 
Review reversed Henderson’s conviction, holding that, even 
under the “relaxed standards” of Parker v. Levy;the Govern­

at the conduct was criminal or that 
n that sexualintercourse was prohibited 
nces described at trial.’? The court 

article was violated by his conduct. 
What may be discrediting in the moral sense is not ,always 
criminal in the legal sense.”l3 

In United States v.  Johanns.14 the accused, anAir Force 
ptain. was convicted under UCMJ article 133 for engaging 
consensual, nondeviate sexual intercourse’with an enlisted 

an, who neither was assigned to r was his 
nate in the chain of command. f Military 

Appeals, finding that no custom or kegulation gave the 
accused notice that his conduct was pros .affirmed the /h 

I ’ I 

3ld. at 737-38. 
. ( ( 2  

4347 US. 612,617 (1954) (“criminal rrsponribility should not atulch where one could not msonably understand that his [or her] contemplated conduct is 
r 1LliUScribed”). 

5324 U.S. 282 (1945) (in determining sufficiencyof notice, statute must be examined in ligL of defendant’s mduct). 


6LCv-j. 417 US.at 744. 


‘Id. Pt 754. 


ald. at 75657. 


~ S C C ,c.g., United States v. Cannm, 13 MJ. n7 .778  (A.C.M.R.1982) (“Due process requires that a criminal statute provide fair notice to persons of common 
intelligencewhat conduct is proscribed and also h a t  innocent or constitutionally proleued omduct not be made criminal”). 

1032M.3.941(N.M.C.M.R.1991).affdonolhergrorurdr,34M.J.!74(C.y.A. 1892). 

11l’he specification averred, in pchen t  part, 
$ 1 

In that Staff Sergeant Dwight Henders t&f Scrgeant Henderson .&..wrongfully have sexual intercourse 
with the following persons: Miss DJ.; Miss K.H.; and Miss M.B.;students at Waltham High School. ..under instruction as Marine Junior 

-. ...”. .. . . . . .. 

1420 M.J. 155 (C.M.A.1985). 
‘I 
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Air Force Court-of Miiitary ReviewIs dismissal of the 
pertinent specificationsas violative of the standards set forth 
in LCvy.15 

I 
-> 

Certainly, a marked difference exists between conduct that 
i s  disgraceful or stupid and conduct that constitutes a crime. 
Sometimes.however, the distinction is blurred by prosecutors 
and military judges. For instance, in one recent,case, the 
accused received an **anysoldier” letter h r n  a f&n-year­
old female while he was on duty in Saudi Arabia. The young 
woman gave a physical description of herself, detailed.her 
interests, and requested a letter in return. She signed the 
letter, ‘%me, G.” She did not indicate her age in the letter, 
but said merely that she attended the “Langston Hughes 
School.“ The accused wrote back, supplying a physical 
description of himself and listing his interests, which included 
going to nude beaches, observing1the works of “David 
Hamilton” (apparently a photographer) and participating in 
volksmarches. He indicated he would like a picture of her­
nude, if she wishd-and remarked that he would give her his 
picture if she wanted one. The letter contained no graphic 
language or imagery vand, other than the mention of nude 
beaches and photos, contained nothing that could be 
qonsidered pornographic. Unfortunately, G’s mother found 
the accused’s letter hidden in G’s mom. Furious at the sexual 
overtonesof the letter, she m e  to the accused’s commander. 
The commander and the accused responded by writing a letter 
of apology. This apology, however, did not end the matter. 
The accused subsequently was prosecured under UCul article 

P 133 for writing the letter, which the trial counselcharacterized 
in the specification as an “act[] dishonoring, disgracing and 
compromising ., . the accused’s standing as an officer.” 
.Ultimately. the accused was convicted, despite the defense 
counsel’s argumenls that the conduct did not amount to an 
offense. The defensecounsel, however, did not argue that the 
accused had no notice that writing such a letter was a crime or 
that it even could be considered criminalconduct. Had it been 
used, thisargument might have effecteda different result. 

Rather than wait for relief on appeal, defense counsel 
should litigate notice issues at trial, when counsel best can 
develop facts supporting the conclusion that the accused had 
no reasonable notice that the conduct charged under a general 
article was proscribed. The potential benefit is twofold. First, 
the trial judge may grant relief on a motion in limine, which 
would make defending any remaining charges much easier. 

I t
3 %  I / 

, I  1 

Isld.at 161. 

1634 MJ. 595 (A.C.M.R. 1992). 1 

f l  19United Statesv. Peek.24 MJ. 750 (A.C.M.R. 1987). 

Second, even an unsuccessful attack may yield enough facts 
and sources of e m  mprovide a solid foundation upon which 
to appeal. Forcing the trial judge tmaddress the distinction 
between disgracefulconduct andcriminal conduct may lead to 
acquittals and, more importantly, may make prosecutors more 
reluctant to play “morality cop.” Captain Andrea. I ,, 

4‘ I 

tive Assistance of Counsel-
Who HasStanding to Rake It? 

The Army Court of Military Review recently addressed yet 
another issue dealing with ineffective assistance by a trial 
defense counsel. In Unired Stares v. Gourhier16 the Army 
court held that no emr  occurred when the staff judge advo­
cate (SJA) served his posttrial recommendation on the 
appellant’s hial defense counsel, even though the SJA knew 
that the appellant’s wife had accused the defense counsel of 
rendering ineffectiveassistanceto the appellant at W. 

The appellant’s wife wrote letters to the conveniig author­
iQ and other members of the appellant’s chain of command, 
alleging that the appellant had received ineffective assistance 
at eial from his trial defense counsel. Despite these letters, 
the staff judge advocate served his posttrial recommendation 
on the defense counsel. The defense counsel subsequently 
requested a delay in submitting posttrial matters because of 
the allegations of ineffectiveness. Following the guidance of 
his regional defense counsel, the defense counsel then con­
,tatted the appellant. The appellant informed the attorney that 
he had no knowledgeof his wife’s allegations and that he did 
not agree with ber.17 He insisted that the hialdefense counsel 
continueto representhim,lB 

clearly, an accused is d to the effective assistance of 
counsel during the posttrial processing of his or her case.19 If 
an accused alleges ineffectiveassistance of counsel before the 
SJA serves the posttrid recommendation upon the defense 
counsel, the SJA either must ensure that the appellant i s  satis­
fied with the continued representation of the trial defense 
counsel or must submit the posttrial recommendation to a 
differentattorney.20 

In Gaurhier, however, the Army court found that the trial 
defensecounsel ably represented the appellant.21 Moreover,it 
remarked that the appellant himself never alleged that his mal 

Wnited  States v. Tillexy. 26 MJ.799. 800 (A.C.M.R 1988); see oh0 Manual for Caurls-Mertial, United States. 1984. Rule for Courts-Martial 1106(f)(2) 
bereindux RCM.]. 1 

21Guurhier, 34 MJ. at 596. . 1‘ 
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defense counsel had failed to represent him adequately,noting 
that the appellant actually had demanded that the trial defense 
counsel continue to serve as his' attorney?* The court con­
cluded h e ,  glthough the appellant's wife may have believed 
the appellant's counsel was ineffective, she lacked standing to . .  ,
raisetheissue.23 ' \ 

Common sense appears to have dictated the court's holding 
in Guuthier. Nevertheless; similar issues of standing often 
arisc in courts-martial. A defensecounsel must remember that 
his or her responsibility is to the client-not to the client's 
family. Captain Desmmis. 

I 

How Far Must a Soldier Go in Attempting to Pay a Fine? 

In United Srures v.  TuggleZ4 the Court of Military Appeals 
addressed the proper h b i t i o n  of contingent confinementfor 
the willful failure to pay a fine. When a fine is ordered 
executed, the accused immediately is liable to the federal 
government for the entire fine.25 Contingent confinement 
may be used to sanction a soldier who willfully fails to pay a 
fine.26 Confinement, however, may not be imposed if the 
soldier h b  made goad-faith effortsto pay, but is unable to do 
so because he or she is indigent.z7 Accordingly, a question 
arises: What efforts does the law demand of a service 
member as adequate demonstrationsof good faith?2* 

In Tuggfe,z9 the Army Court of Military Review took a 
very n m w  approach in answering this question. The court 
held that the appellant was not indigenr and did not make a 
bona fide effort to pay the adjudged fine. It noted that he had 
declined to accept a loan offered by his mother-who would 
have had to put a second mortgage on her home to obtain 
these funds-and had refused to surrender his automobile, 
suspend ,voluntary support payments for his children and 

=Id. 


nld.  

a 3 4  M.J.89 (C.M.A. 1992). 

=R.C.M. 1OO3@)(3)discussion.  
I 

motheri .cancel his life insuiance policy and obtain its cash 
value, or stop allotments frm'his pay for iife insurance and 
for payments on a bond.30 The Army court also Found.no 
merit in the appellant's offer to pay his fine in installmentsby 

The Coun of Military 4 Appeals took a more reasoned and 
compassionate approach, stating that a strong argument could 
be made that Tuggle lacked sufficient liquid assets to pay the 

e court examined the issue Of indigence method­
first examined Tuggle's salary, looking at his 

accrued wages from the time that the Sentence was adjudged 
until the time that the fine became due. It then considered 
Tuggle's assets and their market values. The court cbm­
mented that the sale or voluntary repossession bf Tuggle's 
most valuable possession-an automobile that was encum­
bered by a lien-would have reduced Tuggle's debt, but 
would not have produced sufficientfunds to pay the fine.33 

1 

The coud's analysis in Tuggle gives.defense counsel a 
smng argument that an accused's possession of numerou's or 
valuable possessions is not dispositive of a determination of 
indigence. The reviewing authority must focus on whether 
the accused's possessi6ns realistically can be used to satisfy 
the fine. A fair reading of the opinion indicates that a service 
member need not sell all of his or her property if the net 

would not be sufficientto pay the 

sidered Tuggle's financialoblig 
dintimated that, to induce a convening authority to disregard 
the effects of support payments to children and family mem­
bers on asemice member's ability to pay a fine,lthe Govern­
'ment should have to Cstablish on the lecord that the payments 
are pllrely voluntaiy and are not legal or moral obligations?4 
The lack of a court order for support is not dispositiveof this 

at child support payments and 

I 

-


,­

26R.C.M.1003@)(3);see ako Beardenv. Georgia, 461 U.S. dM),668 (1983); Wiuianh v. Illinois. v. Illinois. 351 US. 12 (1955). 


27R.C.M. 1113(d)Q); United States v. R 

Punishments 8 1597 (1989); J.W. 'Ihomey, AMO~A~~OII,
Indigency of Oflender ap mecling Valid+ of Imprisonment as Alternative to Payment of Fine, 3 1 A.L.R.3d 
926 (1970). 

%See, ea.,Standards for CriminalJustice 0 18-7.4(Am. Bar Ass'n 2d ed. 1986); id. m c n t a r y .  

~UnitedStatesv.Tuggle.31MJ. 778 (A.C.M.R. 1990) .u~din~rfcmdrev 'd inpar l ,34M.J .89(C.M.A. 1992). 

told. at 780-81. 

32Tuggfe. 34 MJ; at 92. 
1 I $ 1 I V  1 . 

,'Id. at 92 n.8. "'he market value of the car was $19,000.00, while h e  totalamount h l ~Tuggle 23,000.00." Id.at 9 2  

Wd. (citing 59 Am. Jur. 2d.ParentandChild gg 41,91(1987)). 
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payments for the support of parerits normally a~ such worthy 
expenditures that, in the absence of contrary evidence on the 

-, to pay a fme.35 

, .
Finally, the court considered the ssjbility thdt Tuggle 

could have obtained loans from family 
impact of this po'ssibility on his ability to 
court stated that it will not impose a duty 
to mortgage their homes Lo satis�y fines adjudged 
members.36 This holding is particularly important because it 
sharply defines how far an individual must go to demonstrate 
that he or she is acting in good faith in his gr her pttempt to 
pay a fine. After Tuggfe, a service member who lacks 
sufficient assets to pay a f i e  may be able to illasaate good
faith simply by applying for a loan. , ,i 

The Court of Military Appeals als red w 
person who cannot pay a tine in one lump sum may demon­
strate good faith by proposing to pay the fine in installments, 
bver an extended period. Tuggle had ~Keredto make a h i e s  
of voluntary allotments from his pay to'satisfy the'fine.37 The 
Court of Military Appeals found that, by rejecting this 
proposal without reason, the convening authority denied 
Tuggle ah opp'ortunity to make a gd;f+th effort to pay the 
fine.38 Looking at the purpose of the fine, the COUR eoneluded 
that payment over a perio 
alterative available to the 
accepted principle'in 
collection of the fine 

r(? could petition the court to modify, rem 
payment date of the fine.40 This com 

,if the purpose of a fine is  to prevent an accused's unjust 
chment, a convening authority should examine alternative 

means by which to attain this objecti 
that a service member is not acting in g 

When a convicted accused faces the possibility of contin­
gent confinement, a careful examination of the accused's obli­
gations, his or her income, and the realistic value of his or her 
assets is essential to determining whether a claim of indigence 

is appropriate. I If liquidating the accused's assets will not 
satisfy the entire fine by the fine's due date, the accused 

laim of indigence. In making !this assess­
$nd the defense co&! should note that an 

asset should be given only the cash value that it actually can 
generate by the due date 

If an accused has jncurred numerow oblig 
fense counsel should propose a -­pay 

the form of an allotment. This solution prevents disrup 
essential support payments and ,permits the accused to 
his or her personal klongiqgs. I Moreover. it is an intelligent 
alternative to placing the accused in confinemen 
automatimlly would reduce the acmd to the pay grade 
Captain Tall. 

Rates per Thousand4? 
% > 

I 1 4 i " 

r FirstQuarterFiscalYear1992 , - October-December1991 > 
~ ~ ~ 

' * Amtywide CONUS Europe Pacific Other 

GCM 	 0.38 I 0.40 0.43 
'(153) " ' (1.61) (1.71) 

BCDSPCM 0.12 
(0.47) 

SPCM 0.05 0.04 
8 . (0.18) 

SCM , 0.45 
(1.79) 

VJP 19.62 
l (78.49) 

1 

Bid.;see also Monis v. Schoonfield, 399 U.S. (noting titution prohi a fine to a jail term when the individual is 
indigent and canna pay the h e  in full) Scnmcing Guidelines for United States Coum # SE4.2(g) (1989) [hereinafterSentencing hidelines] (ilthe payrnht bf a 
fine in a lump nrm would have M unduly aevere impact,cn *e defendant or on his pr her depcnqenU. the c ~ u nshould establish an installmentschedule for Ihe 
payment of the tine); Sll~rdi& for Criminal Justice 9 18-7.4 commmury (Am. Bar Assh'2d ed. 1986) (sentence aulhoritiea should use the flexibility accorded 
them to accommodate changes in the finantidconditionsand obligauons of offenders);Model Penal Code 8 7.02(4) (Propxed Ofticial Draft 1962) (indetermining 

payment of a fme. the COWahi?l rake s of the defendant and lhenature of the burden that irs payment 

r \  L 


gle, 34 UJ.u 93 (citing 18 U.S.C. 88 

'2'Ihese figures are based on average Army personnel strength 
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Federal Acquisition Regulation (FAR) contemplates that the 
parties wilI be able to war$ out their differences amicably.43
Nevertheless, when a dispute arises that the parties cannot 
resolve, the Contract Disputes Act of 197844 (CDA) provides 
a h t o r y  vehicle for the resolution of that dispute. 

The contractor must begin the disputeresolution Process by
submitting a “~laim.“~sTOdo so,the contractor must provide
the contracting officerwith written notice of the basis and the 
amount Of the claimmi must Produce sufficient evidence to 
substantiate the clairn.46 If the claim exceeds $SO,OOO, the 
contractor also must certify the claim.47 This certification 
requirement has produced extensive,litigatio It can create 
many hazards for unwary practitioners. 

Because certification has become such a contentious 
issue. judge advocates involved in the claims P ~ ~ S Sshould 
learn exactly what must be said and who must say it. This 
note outlines those requirements, explaining each of the 
requirements set out in the CDA and the FAR in light Of the 
most decisions Of thecourtsand the boards Of 

. _  

equired Cer@eation Language ’ 

tractor shall certify that the claim is made in I 

43Fed. Acquisition Reg. 33.204 (1 Apr. 1984) [hereinhfter FAR]. 
4441 U.S.C. 4 601413 (1988). 

“Id. B 605(a). 

*Holk D~v. .  40579 & 40,605.90-3 BCA f 23,086.hc., ASBCA NOS. 

r’good faith, that the supporting data arc; 
accurate and complete to the best of his [or 
her] knoyledge and belief, and that the 
amount requested accurately reflects the F 

contract adjustment for which the contractor 
the governmentis liable.48 , 

FL 


xact compliance with the terms of the statute is esden­
& are fairly s~ghtfomard,

the failureofmany con= follow them the letter has 
in a crmsidmbk amount offitigatio 
I /  

’the subject matter jurisdictions
appeals and the claims courtme in part 

upon the CDA’s certification requirement now is well estab: 
lished9 That a claim certification either must quote the 
CDA’s statutory language verbatim or must assert i& sub­
stantialequivalenta h  is well se.fl&51 m e  b a d s  generally 
apply fiis requirement strictly, showing peat reluctance to 
approve certificationslacking my part of the CDA’sIan; 
guage. the h e d  Services Board of Contract ~~~l~ 
(ASBCA) recently in Fischbach & M~~~~ Internadoml 
Gorp., “When a ConWactor deviates from that [certification] 
language ... [we not only must consider] our duty to see that 
[the] formal requirements of the statute =&met, ... . p u t  also 
must] look to see whether the langupge used had the effect of 
diluting the strengthof h e  certification/S2 

The boards frequently have invalidated ckrtifications in 
which contractors omittea key words from the statu,tory hn­
g&ge and have dismissed the underlying claims for lack of 
jurisdiction.s3 Their decisions suggest that a con 
should adopt a two-prong approach in consid 
cation issues. First, the attorney should determinewhether the 
certification quotes the exact language of the statute. If the 
contractor has left out words that could affect the meaning of 
the certification, she attorney should decide whether this 
deviation from the statutory norm dilutes the strength of the 

, E 

!. 

4741 U.S.C. B 605(c)(l) (1988). Provisions of 10 U.S.C. 8 2410 set out a separate requirement for certification of mtract claims and requests for equitable 
adjustments that exceed $lOO.ooO. A proposed change LO the FAR also would Rquk  a contractorto c e ~ yMYclaim that ia LO be resolved using alternative 
dispute resolutim. regardless of the amount. See 56 Fed. Reg. 67,416 (1991). These requirements are not addressed in this note. 

4841 U.S.C. 8 605(c)(1) (1988). 

49A contracting officer’s decision on an improperly certified claim is void. See C.F. Elecs.. ASBCA No. 41,786.92-1 BCA 7 24.488; see also FAR 33.207 
excess of $5O,OOOmust ertifii in accordance with the CDA 

m0)lr.M. W o r s e r  Ca. v. United Stass, 705 i I t 

t I ,ASBCA No. 38.383,90 

S2ASBCA No. 42,170,92-1 BCA 1 24,511.’ 
I ! 

53AUied Painling & Decorating Co.,ASBCA No.42.496.91-3 BCA 124,076; Leadennar. Inc.,ASBCA No. 42,409 (12 July 1991); Kohol Sys., Inc., ASBCA No. 
40,710.91-1 BCA II 23,291; colx & Palmer Constr.Corp..ASBCA No. 37,328.91-1 BCA 1 23.652; see also Joseph Saif, Inc.. ASBCA No. 41.456.92-1 BCA 1 
24,407 (“the amount claimed represents the m t m c t  adjustmml for which tho, Govemmeut klicvcs it is liable” held defective); Fischbach & Moore Int’l Corp.. 
ASBCA No. 42.170.92-1 BCA q 24,511 (“data are accurate and complete to the best of the COnpBctor’s understanding and belief” held defective); Whittaker 
Cop..Bermite Div.. ASBCA No. 39.126,92-1 BCA a 24.376 (“the supporting date(s) are accurate and complete” held defective); Henry Angelo & Co..ASBCA 
No. 41,827. 91-3 BCA a 24.120 (omissionof the word “belie!’ held defective); B&M Constr., Inc., AGBCA No. 91-132-1. 91-2 BCA 23.670 (“the claim 
accurately r e f l e c t s  the amount of damages that the contractor incurred” held defective). 

28 JUNE 1892 THE ARMY LAWYER Q DA PAM 27-50-235 



f l  

m 

/r“ 

certification.54 If it does, the certification is jurisdictionally 
defective. When the CDA requires a contractor to certify a 
claim, the contracting officer cannot render a final decision 
unless the claim is certified properly.55 Accordingly, an 
attorney should advise the contracting officer to return an 
improperly certified claim to the contractor’with an 
explanation that the requiredcertification was not supplied.56

I 

‘Ihe Court of Appeals for the Federal Circuit has been more 
liberal than the boards in determining whether the language a 
contractor has used in a certification is the,“subistantial 
equivalent” of the language in CDA. The court’s 1984 
decision in United States v. General Eiectric Corp.57 exem­
plifies its approach to the subject. Appealing a decision of the 
ASBCA, the Government argued that General Electric’s 
certification was void because General Electric had failed to 
quote the certification language verbatim and had failed to 
state the amount of its claim.s* The court rejected the 
Government’s contentions, remarking. 

The November 13, 1979 statement began 
with the words “Claim for Payments , . .”; 
[it] listed the contracts for which . . .costs 
were sought; [it] made reference to other 
correspondence; [it] enclosed a statement of 
the overceiling costs for 1978 and 1979 
[that were] allocable to the subject 
contracts: [it stated] ...that,’pursuantto the 
Contract Disputes Act of 1978, [the] 
contractor requested a final decision from 

, the contracting officer regarding the claim; 
that the cost comprised ... overceiling . . . 
costs . . . [that were described in an 
enclosed] . . . summary of the costs which 
provided for an equitable adjustment by 
feason of the [Department of Defense] 

~ policy change; [and] that . . . [the 
contractor] believed it was entitled to the 
adjustment; [and] it certified [that] the claim 
was made in good faith and the supporting 
data was accurate and complete to best of 

[the] signer’s knowledge and belief. This 
document, with attachments, contain[ed] {he 
idormation and statements required by the 
statute and [was] in substantial compliance 
therewid The conmcting officer and [the] 
ASBCA thus acquiredjurisdiction?9 

Although this language does not define “substantial equiva­
lent” precisely, it indicates that the Federal Circuit will look 
beyond the four comers of a claim letter to determinewhetha 
a contractor has met certification requirements and it 
demonstratesthe court’s expansive interpretation of the CDA. 

i l  

, I 

Who Must Cerrifjr? 

As noted above, the CDA requires “the contractor” to 
certify a claim exceeding $50,000. Although the CDA defmes 
“contractor” as “a party to a Government contract other than 
the Government,”60it does not further assist contract law 
practitioners in determining who must certify claims. Addi­
tional guidance, however, may be found in the FAR. Section 
33.207(c) of the FAR provides, 

(1) If the contractor is an individual, the 
certification shall be executed by the indi-

I vidual. 

(2) If the contractor is not an individual, 
the certificationshall be executed by­

(i) A senior company official in charge 
at the contractor’s plant or location in­
volved, or 

a (ii) An officer or general partner of the 
contractor having overall responsibility 
for the conduct of the contractor’saffairs. 

One must pay close attention to the regulation if the con­
pactor i s  not an individual. The qualifications for the two 

W I n  B o d e  Brahers ComfrucfionCo.,the defective cediCalion read. “BONTKE BROTHERS CONSTRUmON COMPANY states that this daim is made in 
good faith md is mpported by data to indicate that the daLn is accurate and complete io the best of the undersigned’s knowledge and belief.” See Bontke Bros. 
Constr. Co..ASBCA No. 39,437 (19 Nov. 1991). ?he ASBCA found that “it is not inconceivable that a monetary claim could be characterized as ‘accurate and 
complete,’ i.e., mathematidy and/or internally amtisten5 yet be rupprted by incomplete and inaccurate data.” Id. n a t  the government had provided the 
appellant with the certificationlanguage that the ASBCA later found to be defective did not prevent the ASBCA from dismissing the appellant’s case. See id. 

ssFAR 33.201; see oho &sex Elcctro Eng’rs, Inc. v. United States. 702 F . 2  998 (Fed. Cir. 1983); Skelly & Loy v. United Slates, 685 F.2d 414 (Ct.Cl. 1982); 
Paul E. Lehman. Inc. v. U n i d  States. 673 F.2d 352 (CLCI. 1982). 

%Whether the contracting officer should inform h e  m m c t o r  of h e  proper language to use and the proper way to certify a claim should be a matter of local 
policy. See General Elm. Cop. ASBCA No. 24913,83-1 BCA 116.130. @d, 727 F.2d 1567 (Fed. Cir. 3984). 

5’727 F.2d 1567 (Fed. Cir.1984). 

s*Because the certification was not at issue before the ASBCA, the Board did not quote the actual cemfication language used. See General Elec. Cop..ASBCA 
NO.24913,83-1 B C A l  16,130. 

59GcnerolElec. Corp.,727 F.2d at 1769 (emphasis added). 

a 4 1  U.S.C. 8 601(4) (1988). 
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classes of 'authorized certification officials'ark disjunctive; 
moreover,"k.hkh'.containsinore 'than h e  essential component. 
To understand these eomponentsl.one musrexamine the 
underlyingbases of the FAR requirements. ''I JY' ' 

The FAR'S implementation of the statute derives from 
guidance provided by the Office of Federal Procurement 
Policy (OFPP).6* The OFPP sought to ensure that the procur­
ing agencies adopted uniform and consistent language when 
they promulgated regulations to implefnent.the CDA. The 
.OWP also m w t  to impress upon each nonindividualxon­
tractor the importance of filing legitimate claims by quiring 
high-level officials within the contractor's organization to 
examine the basis of each claim. Finally, the OFPP sought to 
promote fair, expedientcla$s<wolutions by stating precisely 
who could certify 8 claim. Ironically, its attempt to prevent 

ues bas had the 

To satlsfy FAR 33.207(c) 
in charge at the plant or location involved must certify the 
claim. Thisofficial, however, need not be the senior company 
official; he or she onlymust be bn& of the senior company 
officials.62 Who is a "senior company official?T The Court of 
Appeals for the Federal Circuit provided explicit guidance on 
this issue in'J991. when it rurnman Aerospace 
Corp.63 .I ; .?- ", 

! i l  d ' I 

In Grumman Aerospace, the court declared that a senior 
company,official must have primary responsibility for the 

be present physically at the 
ary contract,acuvity, Subsequent cases in 

3 

-&41 (4) (1988). i 1 I: I j )I 

tetter8&3,45 A d .  Reg. 30,133 (1980). 

!*which?hkboiydsqof contract appeals interpreted Grumman 
Aerospace have shed,further light On both aspects of this 
requirement.? I s 

,execution of the ,contract" means,respnsibility+for^ contract 
performance, notArnerqlycontract signatory .authori 
ASBCA also decided that an individual who was 

organization.67 Consistent with this' approach, one should 
look ailthe individlial's relative rank withih 'the t6rporatibn 
and at his or her managerial responsibilities?* f i e  nature ahd 
extent of the official's responsibilities, as well as the size of 
the operationover which that persdn exercises authority,69are 
critical factors in determining whether a person is a "senior 
company official."r !A projekt manager may qualify as a senior 
company official if his ar her .project represents a significant 
portion of I the company's business.70 Likewise; a project 
manager who,supervises twenty different projects and has 
general supervisory powersi full authority t0 bind the 
company ,withoutprior.approval, and unlimited authority to 

P 

'in charge" at the plan; or,the site of 
e person can be in 

gain, the boards of 

'610fficeofFed. Procuremm~Poli~,'policy 

62Emerson Elec. Co.,ASBCA No. 37,352.91-1 BCA 23,581. . . - *" - . -.I-__ 

33.207(4(2Xii). 

W.A. Jones Ccnstr. Co..ASBCA No. 36,627 (9 Sept. 1991).' 1 


7old.; Holmes & Nawer Sews., Inc.& Morrison-KnudsenCo..Joint Venture, ASBCA No. 40,111,91-3 BCA 124,235; Q u n e n t ~ M ~ a ~ 
Cos..ASBC;A No: 38.170, 
91-3 BCA 124,244. 

Ph1Manning Elec. & Repair Co.V. United States, 22 Q. CL240 (1991) s , . I T  

"CrwMurn Aerospace Corp.,92l F.2d at 580. 

n~r ip i c-A" south, ASBCA NO. 35,824.91-3 BCA n 24,192. I L  . 1 

7 4 ~ c oCmtnrcting CO., ASBCA No. 43,066 (15 Nov. 1991); Danac. Inc.. ASBCA No.30,609 (5 Nov. 1991); Lake Shore, 
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contract appeals have focused upon the nature of an individ­
ual’s responsibilities when asked to determine f‘who is in 
charge here.” A person who beps exclusive responsibility for 
a contractor’sonly money-making function has been found to 
be in charge.75 Similarly, a person who was primarily respon­
sible,for the performance of work under a contract was in 
charge.76 In one decision, the active involvement of the 
certif!er’s immediate superior in operations at the same loca­
tion prkcluded a finding that the certifier W ~ Sin charge;77 
however, in another case, the ASBCA held that the involve­
ment of a superior who was pre+ent primarily to ensure over­
sight’by the contractor’s board of *tors was not enough to 
disqdalify the ce”rtifier.78 The’ha ’ and the extent of the 
certifier’s responsibilities, the: acti+e involvement of the 
certifier’s superior in the contract performance,and the Limits 
on ttie certifier’s a rity all ‘indidate who ‘actually i s  in 
cliarge. 1 / I  I 

[ I  
Once one determines that an individual i s  a senior company 

official in charge, one must determine whether that person met 
those,criteria at the site of the primary contract activity. 
Although this requirement has not generated a great deal of 
controversy, several board decisions have focused on the 
issue, In two similar cases, the ASBCA considered claims 
arising from constructioncontracts. In each case, the ASBCA 
construed the phrase “primary contract activity” to mean 
activity at the site of contract performance, which it deemed to 
be the place where the contractor was erecting the building.79 
Because the claims certifications were executed by individuals 
working at the contractors’ home offices-not by company 
officials at the Construction sites-the ASBCA found that the 
claims were not certified properly. 

I 

In TRW, Inc.,so the ASBCA interpreted this phrase in a 
different context. The contractor filed a claim that derived 
from a contract to develop and install computer hardware and 
software for Army units in Korea. The claim was certified by 
an individual located in the contractor’s Fairfax, Virginia, 
office. The Government argued that the location of the 
primary contract activity was Korea because the hardware and 

software systems ultimately were to be installed there. The 
ASBCA disagreed. Analyzing the hours the contractor would 
expend and the costs it would incur at each location. the 
ASBCA concluded that the location of primary contract 
activity was Fairfax. Virginia. In particular, it noted that the 
contractor was developing the software and procuring the 
hardware components in Fairfax. 

In TRW,Inc . ,  the ASBCA did not review expressly the 
specific criteria upon which it had relied in the construction 
cases. Nevertheless, it followed those decisions by equating 
the “location involved” with the site of performance. 
Furthermore, the ASBCA clarified that the location of primary 
contract activity may be determined from the hours a 
contractor expends, and the costs it incurs, at a particular 
location. 

Certification by 

An Officer or General Partner 


Under FAR 33.207(c)(2)(i), an officer or a general partner 
who bas overall responsibility for the conduct of the con­
tractor’s &airs may certify a claim.*l The identification of 
appropriate officials under this provision has not been diffi­
cult. Case law reveals that a chief executive officer. or an 
official of equivalentstanding, normally qualifies as an officer 
of the corporation.82 A board actually may conclude from a 
person’s title that the person meets this criterion+x, at least, 
it may require the Government to prove that the person lacks 
the authority contemplated in the regulation.t3 

On the other hand, the requirement that an officer or 
general partner must have “overall responsibility for the 
conduct of ,the contractor’saffairs” has produced a significant 
amount of litigation. Grumman Aerospace does little to 
clarify this requirement; however, the ASBCA has developed 
guidance on the issue in a numbex of recent decisions. 

1991); McDonnell Douglas Misde Syr.Co.. ASBCA No.37,712.91-3 BCA 4 24,342. 
75Cl~ent-MramCas., ASBCA No. 38.170.91-3 BCA 1 24,244. ?hi9 d.%enninationis easy when the cemfying official is responsible for all of the revenues of 
the company. What is the answer, however, when the individual is not respsible for off of the revenues? Compare MA. Mortensen, ASBCA N a  39,978.91-1 
BCA 7 23,558 (pmjed manager qualified as p q e r  cemfying &I& when the project for which he was responsible generated 36% of the mntractor’s revenues) 
with J.A. Jonu Canstr. Co..ASBCA No. 38.827 (9 sept 1991) (fmding that an official responsible far a proj ting 15% of ’ p K u a n t ’ s  revenues lacked 
cerrificationmrhorj. mder the CDA). 

’~Motorola.Inc..ASBCA No.41.528 (7 Aug. 1991). 
I * 


7”orthwest Marine, ASBCA No. 41.702.91-2 BCAfl24,CQO. 

78M.A.Mortcnsen. ASBCA No. 39,978.91-1 BCA 123,558. 

79Jaycor. ASBCA No. 40.911,91-3 BCA 124,082;RJ.Jmlhicr Co.,ASBCA No. 41.350.91-2 BCA 7 23.917. 

WASBCA No. 42.191 (15 Nov. 1991). 

81See aLro GrvmmcrnAerarpace Corp.,927 E2d II 580. 

821d.;accord RobenR. Marquis.Inc.. ASBCA No. 38,438,914 BCA 124,240. 

83See United Stam v. Newport News Shipbld’g & Dry Dock Co.. 933 F2d 996, 999 n.3 (Fed. Cir. 1991) (“[Olur precedent suggests that an E x d v e  Vice 
President,who by t i k .  clearly is a corparl~eofficerwith overall responsibilities,may cutify a claim”); wcord U n i v e d  Canvas, Inc. ASBCA No. 36,141.91-3 
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The si2e of the company and rhe position the person t6 involve themselves directly ih the claims process.' Few, if 
dccupies in the corporate structure he 'significant fa~tors.8~ offici& edet would see or exhine a E I h  ' 
For instance, the ASBCA has held that a vice p&ident in the 
third tier of the contractor's managemknt &helm tacked the 
fequisite quality of overall responsibilityJ5 On I the othet 
hand, a vice president who worked for a small company and 
reported directly to the presidedt was found to exercise the 
necessary degree of authority.86 Likewise, the secretary­
treasurer and co-ownerof a farhily business that lacked "an 
elaborate corporatk shcture" was found to possess the 
required authority. 

t , ( 1 

what conclusioriscan be drawn is'review? First,the 
contractor betus the burden]of proving that )the certifying 
individual had the mkpisite "oveiall mqonsibility." If the 
contractor can show that this person i s  a high-ranking 
corporateofficer, the burden of proof shifts to the Government 
to establish that the individual ot qualified to certify the 
claii. Presidents, chief executi ers, and executive vice 
presidents definitely mket the certificadbri fkquirements. Any 
other corporateofficial,however, is suspect and a mbunal will 
inquire intc, the official'd specific 'corp&e 'reqhnsibilities 

In an effort to reduce further 1itigation;tlie OFPP has issued 
a draft amendment to JPolicyLetter 80-3;the document .in 
which the OFPP first established the certification requirement: 
Under the proposed change, when a contractor is not an 
individual, the certification must be executed by: (1) a gen­
eral paitner; (2) a corporiite officer or (3) any employee,other 
than a generalpartner or an'officer,who is authorized,without 
the power of redelegation, to bind the contractor in certifying 
CDAI claims. An tmployee's authorization to certify claims 
must in writing and must identify the employeeby name orcby 
position. Only the contractor's board of directors or one of its 
corporate officers may delegate certification authority to an 
employee. 

1' 

ment's written delegation requirement might cause senior 
officials to scrutinizea delegate's ability to review a claim and 
to attest to its validity, the amendment would not require them 

uUniversal Canvas.Inc. ASBCA No. 36,141.91-3 BCA 1 24.179. 

F 

- i  The original requirement,'however,'compels the exami: 

public policy underlying the certification requirement,woqld 

remain intacf whether a partner, 

employeecertified the claim. . 


ent would eliminate.any requirement 
that a corporate official or general .partner have overall 
responsibility ,for a contractor's affairi or be present of in 
charge at the location of the contractor's primary activity 
linder the Contract. The new policy would permit a contractor 
to designate a person who could act in a manner consistent 
with sound mariagement practice. Moreover, it would obviate 
the difficult and elusive inquiry-into the natdre'lof a 

F 

avowed goal of the CDA by.@owing 'faif efficient resolution 
of contract disputes. As amended, the FAR would permit the 

1 As the proposed amendment toOWP PolicyLetter 80-3, 
notes, contractors have expended substantial resources in 
attempting to comply with the F a .  At present, the iaw still 

1 requires practitioners to scnitinize bot bniy the language in a 
claims'certification:'but also I n, ,the authority; and 
the responsibilities mk :relief,.however,' 
soon may 'beforthco ,the DFPF draft adend­
ment will eliminate much of the litigation .over,who must 
certify claims and will allow the,partiesto get on with more 
substantive i rMil 

! .,P 

I " ­
/ ,  . , : c  , '1 

*sKnca Contracting Co..ASBCA No.43.066 (I5 N&. 1991);'Aeroje.t 0tdm-1~~e0.d ASBCA Nd.35.936; 91-3 BCA 24.191:*secolso Newpon News Shipbld'g 
& Dry Dock CO.,ASBCA No.33,244, 91-2 BCA fl 23.865 (holding that an officer in the fourth level of management 
rrquirement), ofd on recons.,91-3 BCA q 24.132, ofld, 933 E2d 996 (Fed. Cir. 1991). 

P 

*aUniveraalCanvas, Inc., ASBCA No. 36.141.91-3 BCA q 24.179. 

~ S C C ,ea.,Restatement (Sccond) of Agency 8 257 (1957). 

*8PresumabIy. if an cmpl~yeeto whchn zhe'donkactor originally &leg 
oeriifi&on by the aewnd-level delegate.would bi'invnlid. I ' 
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I TJAGSA Practice 

1 

L Can the Governm 
ar and Convincing Evidence Standard 
der Military Rule of Evidence 313(b)? 

and contraband inspection is lawful only if it 
ecutorial or administrative purpose. 

quently, a commander who lacks probable cause 
a search for illegal drugs cannot use an insp 
subterfuge to s&ch for hsedrugs. Evidence s 
course of  this prosecutori ‘inspection“ Wou 
missibleat trial. 

Military.Rule of Evid e (MRE) 313 governs the 
admissibility of evidence ained in an inspection. To 
introduce contraband under this rule, a trial counsel noyally 
must show only by a preponderancci of the evidence thai the 
inspection had an administrative purpose. Military Rule of 
Evidence 313(b), however, provides that the Government 
must prove by clear and convincing evidence that an 
inspection’s purpose was administrative if “a purpose” of an 
inspection was “to locate weapons or contraband” and the 
defense shows that the inspection: (1) was, d 
immediatelyafter the report of a crime and was notsc 
previously; (2) targeted specific persons for inspection; or (3) 
subjected the persons being examined to intrubions at were 
“substantially different’’ from those that other persons 
experienced during the inspection.’ 

Given the difficulty of mee is enhanced burden of 
proof, most practitioners’hav oncluded that evidence 
essentially‘isinadmissibleif it w ized quring an inspection 
that triggers the “subterfuge rule.” Reported appellate 
decisionssupport this view. In United Stares v. Thrcher? for 
instance, the Court of Military Appeals held that he  Govem­
ment failed to show by clear and convincing evidence that an 
intrusion into a barracks mom was an inspection, rather than 
an illegal search. The accused, a Marine with a reputation for 
being “caught but not charged with taking things,”3was the 

i 

primary suspect in a larceny? Members of his chain of com­
mand who were investigating the theft bypassed the other 
poms in the barracF to search the accused’s room first The 
CObtconcluded that the evidenceobtained in this search-the 
Stolen property-was seized jllegally and admitkd improp­

tales v. Parker,S the Air Force 
ed that the subterfuge rule was 

trgggered ‘when 8’ comminder ordered a unit urinalysis fol­
lowing the discovery ofa  marijuana cigarette in p parking lot 
11574by unit personnel. Significantly, the commander 
testified that he “definitely” ordered the urinalysis “with an 
eye toward some type of disciplinaryaction.”6 

kortunately, Tharcher,Park;, and other cases involving 
313@)fail to tell practitioners what command rationale 

would satisfy the convincing evidence standard. For 
,example, if a co found a vial of cokaine in a unit 
pea,’could she order a urinalysis for all her soldiers because 
she fears shemay have sing soldiers in the unii? If a 
police officer told a co of a 

soldier in the commander’s unit ha 

other sol!diers,could the commander immediately inspect his 


”? Are these examinations 
tive? If they are administrativeand 

,what factors will sadsfy h e  
standard? This practice note 

estions by looking at the 
of Military Review and the 
d States Y. Alexarder.’ 

I 

I 

Alexander lived and worked with fifty other 
service members at a remote Air Force site in South Dakota. 
On 18 May 1989, the local sheriff told the site commander 
“that several unnamed military members” had bought illegal 
drugs. Deciding that he lacked probable cause to authorize a 
search, the commander ordered an inspection by a military 
working-dogteam, The dogs and their handlers arrived on 22 
May. During the “walk-through inspection” of a common 

’Manual forCourts-Martial, United Stales. 1984. Mil.R. Evid. 313(b) @reinafler Mil.R. Evid.]. 
1 8 

228 MJ. 20 (C.M.A. 1989). reversing 21 MJ. 909 (3I.M.CM.R. 1986). 

3rd.at 21. 

p, 41d. 

i527 MJ. 522 (A.F.C.M.R 1988). 

0
6Id.at 527. 

’32 MJ. 664 (A.F.CM.R 1991). uffd on ether grew&, 34 MJ. 121 (C.M.A. 1992). 
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area outside the accused’s room,a dog “alerted” on the room. 1 In reaching this decision, the court emphasized that MRE 
313(b) is not “‘intended to fashion a rule that . . . [wouldThe commander was notified. He authorized a &h of the 

room. There, law enforcement agents)founda straw tainted 
with traces of cocaine and methamphetamines. The accused 
then consented to a search of his car; a quantity of marijuana 
was discovered in the vehicle. Alexander also consented to 
provide a urine sample, which ultimately tested positive for 
marijuana. 

At his court-martid, the a sed moved suppress “all 
evidence seized in the sear 
derivativeevidence.”* The trial judge denied the motion, rul­
ing that’a~lthe evidence was admissible *‘aspart of a IeFiti­
mate mode, welfare and readiness inspection.”9 The judge

’ did not apply the clear and co ’ ’ ce standard in 
making his ruling. Moreover, did not’argue 
that the commander had had probable cause to authorize a 
search of Alexander’s room and the trial judge evidently did 
not consider pfdbable cause as an dternative basis for admit­
ting the evidence. 

On appeal, the accused%arguedthat the trial “judge [had] 
erred in failing to apply d convincing evidence’ 
standar$.”10 The Air Force f @limy Review agreed. 
Invoking its fact-finding power under article 66(c) of the 
Uniform Code of Military Justice’ 

tion was valid. It 

The Air Force court’s opinion ‘is important because it 
identifies the factors inherent in tion of Alexander’s 
quarters that enabled the Gove meet the’ clear and 
convincing evidence standard. The court noted that the 
“commander testified th e Bad] directed the inspection to: 
(1) insure military fitn J2) establish unit readiness and 
security; (3) protect the ilitary in the local 
community; and (4) dete roblem existed.”” 

re legitimategrounds 
d they were not 

superceded by the recent report of criminal activity that also 
provided a reason for the examination.+”4 

” I 

Bid.at 666. 

L 91d. I 

‘Old. 

11Unifom Code 0fMililary Justice an. 66(c), 10 U.S.C.9 866(c) (1988) 

IzAlerander, 32 M.J.a1 666. 

13ld. 

141d. 

prevent] a legitimate health and welfare inspection’ simply 
f lbecause there also ‘exists some degree of command suspicion 

concerning the act ivi t ies of any of i t s  m e r n b e r ~ . ” ’ ~ ~  
Accordingly, AZexander supports the argument that evidence 
found during a contraband inspection is admissible even if the 
commander ordered the examination immediately after the 
report of a crime. Alexander also illustrates that a com­
mander’s testimony can satisfy the clear and convincing 
evidence standard even when that testimony is exIraordinarily 
general and conclusory. 

The Courtof Military Appeals granted review to determine 
whether the inspection was lawful, but it ultimately declined 
‘todecide the case on that basis. Instead, Chief Judge Sullivan 
and Senior Judge Everett,found that the’evidence was 
admissible as the product of a search supported by probable 
causk.16 This result is unfortunate. A decision on the granted 
issue would have provided practitioners with unequivocal 
guidance about MRE 313(b) and the “clear and convincing 
evidence” stan’dard. Nevertheless, the Court of Military 
Appeals’ decision in Aleknder is worth examining because 
Judge Cox did decide the granted issue in his concurring 
opinion. Although this opinion is not binding precedent: it i s  
remarkable in its approach. 

Judge Cox completely ignored MRE 313(b) and the clear 
and convincing evidence standard. He did not even mention ,h‘ ,
the subterfugerule. To Judge Cox, the only essential question 
was whether the commander had ordered the inspection ”to 
evaluate the fighting effedtivenessor preparedness of a unit, 
or an individual.”l7 If this was the purpose of the exami­
nation, then it was a valid inspection aimed at promoting 
“mission preparedness” and any contkband seized during the 
inspectionwas admissible. In Judge Cox’s words: 

[Alny threat to combat effectivenessor mis­
sion preparedhess provides a legitimate 
basis for inspection. ... [Furthermore,]any 

’ 
’ time a commander’s probing actions relate 

directly to the ability of an individual or 

I 

t 2 1 

3 , 

1 % 

* _  1 

,­

1sld. (citing United States v. Shepherd, 24 MJ. 596,600 (A.F.C.M.R.), perifionfor review denied, 25 M.J. 238 (C.M.A. 1987))(emphasis added). 
I 

16Sec United States v. Alexander, 34 M.J. 121 (C.MA. 1992). 

1734M.J. at 127 (Cox. J., concurring). 
L 
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organization toperfm the military mission 
. ..we have apreswnptively valid military 
inspection. It ‘ d m  not matter whether the . 

P\ 	 commander has reason to suspect that t 
individual or unit kill fail the 

Judge Cox also asserted that a comm 
soldier is a drug user should be able to order a urinalysis “to 
protect the safety and readiness of his personnel.”l9 This 
urinalysis, Judge Cox stated, is a legitimate inspection. “What 
distinguishes an inspection from a search for the fruits or 
evidence of crime is the nexus to the military mission. ‘As 
long as the action relates to mission security, it should be 
considered an inspection.”m’ 

Applying this rationale to the facts in Alexander,Judge Cox 
concluded that the commander ordered a proper 
administrative inspection. The ”presence of” drugs in a unit 
“is utterly inimical to” mission accomplishment. “Ridding the 
installation of drugs was direcfly tied to mission perform­
ance”;*l herefore, the inspection was lawful. 

hat happened to the subterfuge rule and the clear and 
convincing evidence standard? Judge Cox evidently found 
them unnecessary to an analysis of an inspection’s lawfulness. 
This approach may reflect Judge Cox’s tendency to focus on 
the reasonableness clause of the Fourth Amendment22 when 
deciding search and se 

n 
Trial counsel should read the Air Force court’s opinian in 

llent guidance on how to 

1 dded). 

1 9 l d .  al128. 

mid. 

&gut3 for the‘admissibility of evidence obtained dhing an 
inspection that ,triggers the subtkrfuge rule. 8Jlldge‘Cox’s 
concurring opinion in Afexander also may !provide trial 
counsel with support. Defense counsel, on the other hand, 
shouldwgue that the Court of * I v I i U d y  Appeals’ refusal to 
decide‘Alchaader on the inspection issue diminished the 
allthority of he’Air Force court’s decision. They also may 
c;Ountetthe Government’s reliance on Judge Cox‘s opinion by 
arguing that hisranalysis does not reflect a majority view of 
MRE 313(b). Malor Borch. 

2 Sentencing an Accused for a 

Continuous Course of Uncharged Misconduct 


I ‘Rule for Cow-Martial (R.C.M.)1001(b)(4)24establishes 
parameters for the Government’s introduction of sentencing 
aggravation evidence: ‘Ihe evidence must “directly relate’td 
or result from” misconduct of which the accused has been 
found ‘gui1ty.w The improper inclusion of irrelevantamis­
conduct evidence in stipulations of fact has been a recurring 
appellate issue.% The Court of Military Appeals has held that 
evkn ’when the defense counsel and the accused have signed a 
stipulation of fact,at hidthey may object to facts included m 
the stipulation and the military judge 

Stares v. Ross,% the accused pleaded guilty to 
cations of conspiring to‘alter a public record 

(specifically, an Army Service 

b 


=US. Const, amend IV (”The right of the people LO be secure in their persons,houses, papers. and effects. against unreasonable searches and seimres. shall not 
be violaled.. ..”). 
=See, c.g., Unikd States v. Morris.28 MJ. 8 (C.M.A. 1989); United States v. Moore,23 M.J. 295 (C.M.A. 1987). 

%Manualfor Couns-Marriel.United Staes. 1984. Rule for Courts-Mania11 

VRule for Courla-Martial IMll(bx4)provides, ”Thetrial ccunselmay present evidence as to any aggravating araunsrances directly relating toor resulting from the 
offensesof which the accused has been found guilty. Except in capital cases a written or oral deposition taken in accordance with R.C.M. 702 is admissible in 
aggravation” I 

The dismssion ID RCM.1001@)(4) adds, 

Evidence in aggravation may include evidence of financial, social, psychological, md medical i m p  or cost to m y  penon or entity who 
was the victim of an offense. committed by h e  accused and evidence of significant adverse impact on the mission. discipline.or efficiency 
of h e  command directly and immediately resulting f m  the accused’s offense. 

RC.M. 1001(b)(4) discussion; see o h  R.C.M. 1004 (governing w e  of evidence of aggravating d r c u m s t a n c e s  in capital cases). 

Wee  United States v. Mdens. 29 M.J. 398 (C.M.A. 1990); United Statcs v. DeYoung, 29 MJ. 78 (CMA.  1989); UNtd States v. Glazier, 26 MJ. 268 (C.M.A. 

f- (A.C.M.R. 1990). 
v. Jackson, 30 MJ. 565 (A.C.M.R. 1990); United Stam v. Robinson, 30 M.J. 548 (A.C.MR.1990); United States v. Vargas, 29 MJ. 9661988): U d  S ~ t c s  

nClazier,26 MJ. at 270. 

a34  MI.183 (CM.A. 1992). 
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test (ASVAB))?g.one specification of wrongfully completing guidance appearing on the record suggests that the judge ever 
m ASVAB for another soldier,m and @x specifications of determinedwhether the uncharged misconduct was admissible 
acceptingmoney to alter ASVABs?l ! 1 under R.C.M. 1001(b)(4)as sentencingevidence. 

entered into two s 
entered into a stipulation describing the circumstances sur­
rounding she offenses to which he pleaded guilty. This 
stipulation was required by the accused’s pretrial agreement. 
Second, the accused-enteredinto a stipulation that included B 
copy of the accused’s prior sworn statement to a military 
police investigator. In the statement, the accused admitted 
that he had altered “twenty or th i iy”  ASVABs and that he had 
told the soldiers who were taking the tests “to leave five or six 
questions blank“ and that he wwld “fillin the right answers 
when [he] grade[d]the tests.’932 4 

During the providence inquiry, the accused objected to the 
judge’s consideration of the reference in the second stipu­
lation ‘tq his having altered twenty or thirty tests. Although 
the accused admitted that the statement was voluntary under 
MRE !395, he argued chat the stipulation contained inad­
missible evidence of “uncharged misconduct.”33 The trial 
counsel responded that evidence of the uncharged acts was 
admissibleunder MRE 404(b), then argued that, alternatiyely, 
the acts were proper evidence of aggravating circumstances 
under R.C.M. 1001@)(4). 

The military judge “admitted” the challenged stipulation 
before entering findings. The record, however, does not 
reveal whether the. judge admitted the evidence for findings, 
for sentencing, or ifor both. Adding to this confusion,,the 
judge not only allowed the trial counsel to argue the 
uncharged misconduct as a basis for a more severe sentence, 
but also allowed the defense counsel to assert in the defense 
counsel’s sentencingargument that the uncharged misconduct 
should not be considered as R.C.M. 1001@)(4)evidence. No 

BUCMJart. 81. 

30Id.a~134. ‘ 1 L 

91Id. 
I 

32Rorrs. 34 MJ. a1 1 84. 

33Norably. the defense counsel did not object under MRE 

to determine 
“[wlhether the military judge erred by admitting and con­
sidering evidence of.uncharged $misconductsimilar to the 
offensesof which accused was convicted.”W The court began 
its opinion by noting that the military judge never specifically 
ruled on the challenged evidence’s admissibility for sen­
tencing. Consequently, the parties continued to litigate its 
admissibility throughout the trial-even debating this legal 
issue in their sentencingarguments. For purposes of appellate 
review, the Court of Military Appeals treated the evidence as 
having been admitted by the military j 
and sentencing.35 

court then reviewed the propriety of admitting the 
ged misconduct for findings. It noted that this evidence 

was not needed to establish a provident guilty plea. Following 
two of its earlier decisions, United States v. Wingart36 and 
United States v. H o l ~ , ~ ’the court ruled that the uncharged 
misconduct evidence concerning additional test alterations 
was irrelevant to the findings.38 

Addressing the admissibility of the uncharged misconduct 
evidence for sentencing, the court held that the continuous 
nature of the misconduct and its extensive impact on the 
military community were “aggravating circumstances” as 

7 
contemplated by R.C.M.1QO1@)(4)P9The court noted that 
the uncharged alterations occurred-within the same time 
period, and at the same place. as the charged acts. Accord­
ingly. evidence of the uncharged acts “clearly [was] rele­
vant”4 for sentencing and was not unduly prejudicial to the 
accused in a judge-alone trial, even though the judge 
it prematurely on findings.41 

I 

i 

d be excluded as pkjudicial, confusing,or a waste of h e .  

I 

tary judge rules on objections. In United States v. Ciulla, 32M.J.186 (C.M.A.),cerf. denied, 112 
S. Ct 172 (1991). the military judge never ruled on defense counsel’s motion objecting to Government sentencing evidence. Observing that the defense camsel 
had an obligation to renew the objection, the C W ~concluded that the defense counsel’s failure to do so essentially waived th is  issue. 

3627 M.J. 128,135-36 (C.M.A. 1988). 

3727M.J.57.60 (C.M.A. 1988). 1 , )  

38Russ. 34 M.J. h t  187. I 
I 8 , P 

39Id. 

40Id. 

dl Id. 
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The Court of Military Appeals previously had confronted a 
similar issue in United Slates v. Mullens.42 Mullens pleaded 
guilty to committing numerous acts of sexual misconduct with 

p 	 two children on divers occasions from 1983 to 1986. He 
objected, however, to portipns of the stipulation refemng t6 
his uncharged sexual abuse of the same children at a different 
installation from 1979 to 1983. The accused based his objk­
tion on ,MRE 404(b). Considering ,thisissue on appeal, the 
Court of Milimy Appeals stated that 404@) was not 
implicated. It observed that the Government had ‘bkfered;ule 
admissions not to pbve that the accused had committed h e  
chdrged offenses, but to help the members to determine an 
appropriate sentence for the accused’s crimes.43 The court 
also noted that evidence of the unkharged miscbnduct was 
admissible to prove the accused had engaged in afcohtinuous 
course of conduct, involving the same victims, similar lcrimes, 
and a similar situs within the military community.“ These 
incidents, the court remarked, “*demonstrate[d]not only the 
depth of Wullens’] . . . sexual problems, but also the true 
impact of the charged offenses on ...his family.”45 

Although Ross and Mullens focus on the admissibility of 
uncharged misconduct in stipulations of fact, they also outline 
the circumstances under which uncharged misconduct may be 
admitted in contested cases as evidence of a “continuing 
course of conduct.” ,Read together, they suggest that a 
counsel’s “continuous course of conduct” analysis should 
include the following questions: 

Are the crimes similar? 
f 
-’ 

I s  the situs the same? 

Are the victims the same, or from the same 
class of people? 

What i s  the chronological relationship 
between the uncharged misconduct and the 
offense of which the accused has been 
found guilty? 

4229 MJ. 398 (CM.A. 1990). 

431d.at 400. 

Counsel also should heed the warning that Judge Cox 
voiced in his  concurring opinion in Ross-that is, they must 
take care to determine whether the prejudicial impact of the 
evidence substantially outweighs its 
Finally, if the military judge admits th 
accused is to be sentend by members, 
should ask for a limiting instruction. 
Captain Miles, USMC. 

More on United States v. Ross-
Use of Information from the Providence Inquiry 

In United Srures v. the Court of Military Appeals 
ruled that information that an accuskd reveals to the military 
judge d+g a providence inquiry may be introduced during 
sentencing. Holf, however, does not permit the unrestricted 
use of this information. The opinion states that, “if offered by 
the Government, this testimony should be admissible as an 
admksion.”M In Unired Stutes v. Ross, Chief Judge Sullivan 
expounded on this requirement. Commenting on the use at 
trial of a stipulation in which the accused admitted to com­
mitting various acts of uncharged misconduct, the Chief Judge 
$ointedly remarked that “no motion for admission of this 
evidence on sentencing was ever made by the prosecution in 
this guilty-plea case.”49 This comment implies that the Court 
of Military Appeals expects a trial counsel to offer formally 
any statement the accused makes at the providence inquiry 
that the prosecution wishes the sentencing authority to con­
sider. 

This proposition is consistent with the holding of the Navy-
Marine Corps Court of Military Review in United Stares v. 
Dukes?o In Dukes,the Navy-hhine Corps court stated that 
Holr “permits the trial counsel to offer an accused’s responses 
during the providency inquiry into evidence.”Sl It added, 
however, that these “responses are not automatically in evi­
dence, even in a trial by military judge alone, for an accused 
must be given not only notice of what matters are being 
considered against him [or her] but also an opportunity to 
object to admission of al l  or part of the providency inquiry.”52 

46See Mil.R. Evid. 403.In Ross. Judge Cox stressed the imponance of MRE 403 to continuous a m s e  of conduct evidence. See Ross, 34 M.J. at 188. Judge Cox 
also urged militaryjudges !o m s u ~tbat members receive instmcums limiting their uses of uncharged misconduct evidence. See id. 

47Ho[1,2?‘MJ. at 60. 

481d. (emphasis added). 

~ ~ R o s s ,34 MJ. at 186. 
-, 

5030 M.J. 193 (NA4.C.M.R 1990). 

sltd. at 194. 

5Vd.ai 194-95. , 
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onal self-inflicted 

, ' I '  


To be guilty of,this offense, an accused must feign the 

ipability ID perform ,his or her duties, or must intentionally 

injure himself or.herself to avoid work, duty: or serviceP 

The offense of "self-injury without intent to avoid service" is 

listed in the Munuul as a lesserhcluded offense of malin­

gering and a violation of article 134 of the UCMJ.56..This 

ancillary offense, however, is not identified specificallyin the 

Manual's discukion of the general atticIe,fl hbr is it listed in 

the Mun&h maximum punish 

~ a n u o toffers no help to judge ati 

the elements of the Offen&, to 

violation, or to determine 


*- The analyds b ' h e  Manual cites Wiithd States v.qTaylor59 

b'support the k&e%ion bat self-hjury without intent *tc1 avoid 

keMd is a 1eiser-inCIude.doffense of malingering.@ Unfor­

tunately:"k ciueful reading of Taylor provides no answexs to 


&cle 115. ~ At trial, the law officer instructed the general 

~com-m&tihnot only on malingyring, but also"bn a lesser­

inc1Ned offense of intentional self-injq, The l a tp  offense 

differed from malingering in two respec 

element pf a purpose to avoid service; 

element under UCMJ article 134 of constitutinga disorder to 


nd discipline in' the Armed 

! I  
The court-martial found Taylor guilty of intentional self­

injury, In upholding this finding: the Court of Military 
Appeals rejected Taylor's argument that "Congresb intedded 
'Article 115 to preempt 'the field for all intentional self& 
'injur[ies].*'63The tom observed that an offense of self-injury 
exlkd as a fonn of conduct prejudiciat'to good order befdre 
Congress erlacted the UCMJ. The court'found nothidg in the 
language of article 115 or in the legislative'history of the 
UCMJ to show that Congress intended to abolish the self­
injury offense.@ I * i 1*.,:'. 

The ruling of the Court of Militaiy Appeal 
conflict among the boards of review. The Air Force Board of 
Review had ruled consistently that intentional ;elf-injury 
under article 134 was a lesser-included'offense bf malin­

held that 

53Mandal for Courts-Martial. United States, 1984. Pa ,para. 40bereinafterMCM,19841. !, 

UUCMJ a& 115. - I 

55MCM. 1984, Pan IV.para. 40b. 

56/d., PanN.para. 4Od(l). 

"Id.. Pan N,paras.61-1 13. 

'*Id., app. 12 (maximumpunishment chan). 

S 9 3 8  CMk393 (1968). 

mMCM, 1984. analysis. app. 

61 Prosecution and confrnemmtare included within the meaning of the phrase "work, duty, or sewice"under UCMJ article 115. United S 
415.418 (C.M.A. 1988). 

62Taylor,38 C.M.R. at 394. 

63ld. 

"Id. ai 395. 

,­

-


-

user United States v. Calo. 19 C.M.R.903 (1955); United S t a k s  v. Grubb, 6 C.M.R.550 (1952). 
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r”. 

r“ 

the lesser offense existed,a but less than two years later had 
adopted the preemption w.61 

Unfortunately, the Court of Military Appeals failed to 
enumerate the elements of the intentional self-injury offense. 
TuyZor seems to require no more than intentional self-injury 
under circumstanceshaving a direct,adverseeffect upon good 
order and discipline;68 however, the self-injury offense that 
existed in the Army before Congress enacted the UCMJ 
included the additional element that the selfoinjury must 
impair the accused‘s ability to perform military duties.69 The 
Army’s 1949 Manual for Courts-Martial provided, “Any 
willfully and wrongfully self-inflicted injury which results in 
temporary or permanent impairment of the ability of a person 
to perform military duty may be punishable . ..as a disorder 
to the prejudice of good order and military discipline.“70 The 
form slkcification for this offense averred that the accused did 
“willfully injure himself [or herself]”by a particular means, 
“thereby unfitting himself [or herselfl for the full performance 
of military service.’Vl The maximum authorized punishment 
for intentional self-injury included a dishonorable discharge 
and confinement for seven years.72 

The TayZor court also failed to address the issue of the 
maximum authorized punishment for the offense. Earlier, in 
United States v. Grubb, the Air Force Board of Review had 
recognized that the maximum punishment for intentional self­
injury was uncertain because it was not listed in .the table of 

66United States v. Burke, 14 C.M.R. 365 (1954). 

flunked States v. Jacobs, 20CN.R 458 (1955). 

WuyIur,  38 C.MRd 395. 

maximum punishments of the 1951 Manual for Courts-
Martial, but it had issued no ruling on this question?s In 
United Stares v. Burke, the Army Board of Review applied the 
punishment for a service-discreditingdisorder under article 
134.74 Accordingly, it limited the accused’s confinement to 
four months and ruled that no punitive discharge could be 
adjudged.75 

Analysis of Burke,76 however, reveals that the finding the 
convening authority approved actually did not encompass 
intentional self-injury as that offense had existed before the 
enactment of the UCMJ. Sergeant Burke was found guilty of 
malingering under UCMJ article 115 for intentionally cutting 
his wrist to avoid service as an enlisted soldier. The con­
vening authority disapproved the finding that Burke had acted 
with the intent to avoid service, but approved a fmding that 
the accused had wrongfully injured himself in violation of 
article 134. The Government did not allege, and the court­
martial did not find, that the self-injury had impaired Burke’s 
ability to perform his duties.n Accordingly, the finding that 
the convening authority approved addressed only a form of 
disorderly conduct, not the intentional self-injury offense 
described in the 1949 ManuaZ.78 

The questions concerning the prosecution of intentional 
self-injury as a lesser-included offense of malingering could 
be resolved by changing the current Manual for Courts-
Murrial.79 Meanwhile, the approaches that trial counsel and 

@Crubb,6 C.M.R at 555-58 (Gingely. J.A.. amcurring in part and dissenting in part). ?he focus on the effect of the accused’s behavior upon his or her fitness for 
duty, rather than on the accused’s actual intent, also chahcterim the UCMJ article 134 offense of incspcitation for @mance of duties rhFwgh prior, wrongful 
indulgence in an into%kahgliquor or drug. %e M a ,1984. Part w,para. 76. 

7oManual for Courts-Mru~ial.US.Amy,  1949,para. 18% bereinafter MCM, 19491. The offense was punishable under the general article of the Anicles of War. 
See Artides of War. an 96 (1948). 

71MCM. 1949. app. 4. para. 177. 

7*MCM, 1949. para. 117c, table of maximum punishments. at 141. The 1949 Munual idenritied this offense as ”self-maiming.”A footnote explained that this 
maximum punishment did not apply to the offense of self-maiming with the intent to avoid hazardous duty or to shirk importaru service. This more serious offense, 
analogws to the present-day offense of malingering. could be punished under article 75 of the Articles of War as misbehavior before the enemy, a crime punishable 
by death. See MCM. 1949. para. 163a. 

73Grubb.6 C.M.R.at 554-55. 

74Brvke, 14 CMR. at 366. 
I 

75Manual for Courts-Martial. United States, 1951. para. 127c. The 1969 and 1984 Manualsfor Courts-Murfhl maintained the same maximum sentence for 
disordedy conduct committed under servicediscrediting drcum8tanccs. See MCM. 1984. Pafl IV,para. 73e(l)(a); Manual for Couns-Martial. United States, 1969. 
para. 127c. 

76Burke. 14 C.M.R.at 366. 

nld. I 


7*MCM, 1949,para. 18%; id.,w.4.para. 177. 


79The author’s proposed changes to h e  1984Manual appear in the appendix to this nae. 
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defense counsel adopt in particular leases must r e f l ~ tthe 
degree to which the allegations against the accbsed'rtkapit­

injury'offense'definedin the 1949Md 
, I I 

e, a trial counsel should allege and 
the'szlf-injury impaired the ability of the accused toperform 
military duties. The trial counsel then could argue that the 
maximum punishment for the offense is identical to the maxi­
mum punishment for malingering because the two offehses 
are closely celated.80 On the other ;hand, whenever a trial 
counsel fails to allege or to,prove that the self-injury left the 
~ccusedunft to perfom his or her duties, the defense counsel 
should argue that-at most-the Governmenthasproved only 
the minor offenseof disorder.81 

l o  
#ping Operation Desert Storm illustrates the challenges that 
counsel will face until the Mclnubl i s  amended,82I The 
gccused, Specialist Ramsey, wasta soldier in the Third 

ivision. Soon after his arrival in Saudi Wbia in 

shoulder with a single round from his M-16 rifle. Ramsey's 
unit then had to evacuate him to Germany for medical treat­
ment and Ramsey did not rejoin his unit until after the libera­
tion of Kuwait. 

Initially, Ramsey claimed the rifle had discharged acci­
dentally while he was cleaning it. He soon changed his story, 
however, admitting d shot himself in ally. 
The second explanation was more!plausible. While awaiting 
deployment to-Saudi Arabia, Ramsey had been hospitalized 
end treated for depression. Unit leaders cansidered him a 
good soldier, but emotionally weak. 

bpkrationsxpecialist. Secon'd, after h s e y  shot himself, the 
unit commander instituted extremely srrict confrols over the 
distributionof ammunition. For two weeks after the shooting, 
soldiers in' the unit were not allowed to carry?ammunition, F 

even while on guard duty.? 
1 1 ' 1  i t 

stantialproof that Ramsey 
to avoid service83.Included the nanlethal ,Ioc;Ltion of Xhe 
sound and !the timing of the shooting-several weeks after 
RamSeyiS family crisis. but only two'days after his unit moved 
to m assembly pea in the Arabian desert On the other hand, 
the defense counsel could point to the severity of Ramsey's 
family problems,{hisrecent medical history of depression, and 
,$e opinions of unit noncommissioned officers that,Ramsey 
,was a good soldier. The parties ultimately avoided the 
uncertaintiesof proof on 'this issue when the, accused agreed to 
plead guilty b the lesser-includedoffense 9f intentional,self­

thout intent to avoid 
, I , ' 

accused to deltp 'the>words, ' 

service as an enlisted person" from h e  malingeringspecifi­

cati0n.U they also required the accused to add the phrase, 


- I  ~ .._ e 

Becauseof the uncertainty under the 
the maximum punishment for intenti 
providence inquiry was unusually complicated. The military 
judge advised the accused of a variet 
punishments, from the authorized maximum 
disorder under service-discreditin4 circumstances*6,to the 

U I
u1 a hostile fire pay zone.87, 

, The judge then obtained the accused's assurance that the 
accused wanted to plead guilty, regardless of the maximum 
punishment that would apply.*S' "his approac 
by the deficiency of the Manual,Yksulted hA 
cult providence inquiry and created a fertile ground for asser-

W e e  RCM.1OO3(c)(l)@)(i)("For an offensenot listed in PartIV of rhis Manual which is inclu 
punishment shall be that of the offense listed"). 

See Burke. 14 CMR.365. 

841d.,para. 4of. 


85MCM, 1949,para. 183a; id.,app. 4,pra.  177. 


aaMCM, 1984. Part IV. para. 73e(l)(a) (continemmi for four months and forfeitureof two-thinis pay per month for four months). 


"Id., para. 4044) (dishonorable discharge, forfeiture of dlpay and allowances.and confinement for 10 years). 


"See Dep't of Amy.  Pam.27-9. Military Judges' Benchbook, para. 2-14 ((3.15 Feb. 1989). 
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The Current state of hncertainty easily could be resolved by 
, 	 meding  the Manual, !Until then, counsel should look back 

mOre than forty years to the 1949Manual �or guidance about 
the intentional Self-injury offense incfuded in malingering. 
LieutenantColonel Bowe, beputy IStaff Judge IAdvocate, 
Office of the Staff Judge Advocate,'Headquarters, V Corps, 

I 

1. 	 Part IV of the: M a n u 1  for Courts-Martial, United States, 
1984, i s  amended by inserting the following new paragraph 
after paragraph 103: 

"103a.' 'Article 134 (Self-injury without 
intent to avoid service) 

a Tat.  Seeparaghph60. 

i i  1 

that properly or normally may be expected 
of one in the military service. This offense 
i s  'characterized by intentional self-injury 
resulting in impairment of the abilhy of the 
accused to perfonn duty, rather than by the 
purpose to shirk, 

I 

(2) How injury ifliered. See paragraph 
4Oc(2). 

I :  

d. Lesser included offe 

1 

(1) Yntentional self-inflicted injury. 
Dishonorabledischarge, forfeitureof all pay 

es, and confinement for 2 

(2) intentional selfinflicted injury in 
'time of war or in a hostile fire pay zone. 
Dishonorable discharge,forfeitureof all pay 
and allowances, and confinement for 5 
years. 

f. Sample specijicatwn. 

In that (personal jurisdiction 
data), 'dd. (Won bobid-location) (subject­
matter jurisdiction data, if required) on or 
about 19-, willfully injure 
himselfherself by 

* thereby 
unfitting himselfherself for the full per­
formance of (work in ) (duty 8s 

.) (serviceas an enlistedperson)," 

e accused was assigned to, 
or was $ware of prospectiGeassignment to, 

r" or availability for, the performance of work, 

E 

he' aCcused intentionally 
pbn himself or herself; 

(3) That temporary or permanent 
impairment of the ability of the accused to 
perfonn work, duty, or serviceresulted from 
the injury; and 

(4) "hat, 'under she chum 
conduct of the accused was to the prejudice 
of-goodorder -and discipline in the armed 
forces or was of a nature to bring discredit . ­
upon the gRned forces. 

mote: I f  the offense was corrimiaed in time 

1 

(5) That the offense was committed (in 
time of war) (in a hostile fm pay zone). 

, * s c. Erplanation. 
I *

T- (1) Nature of oflense. This offense 
differs from malingering (see paragraph 40). 
To be guilty of this offense, the accused 
need not have harbored a design to avoid 
performance of any work, duty, or service 

> 

2. Appendix 12 of the Manual for Courts-Martial, United 
States, 1984, is amended to include the following entry after 

' Article 134 (Seizure, destruction, removal, or disposal of 

\ without intent to avoid servic' 

' 	In time of war, or while receiving 
special pay under 37 U,S.C. 8 310 

Other ............DD2 yrs. Total 

3. Appendix 21 of Manualfor Cgurrs-Martial,United States, 
1984, is amended to include the following entry after the 
analysis of paragraph 103: 

103a. Article 134 (Self-injury without 
intent to avoid service) 
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c. :,Explanation. This offense-isbased on 
paragraph 183a of MCM.U S .  Army, 1949; 
United Sfares v. Taylor, 17 U.$.C.M.A, 595, 

punishment for subsection (1) reflects the 
serious effect that this offensetmay have on 
readiness and morale. The maximum pun­
ishment reflects the range of the effects of 
the injury. both imdegree and duration. on 
the ability of the accused to perform1work, 
duty, or service. The maximum punishment 
for subsection (1) is equivalent to those for 
offenses of desertion, missing movement 
through design, and certain violations of 
orders. J She maximum punishment �or sub 
section (2) is less than the maximum pun­
ishment for the offense of malingering under 
the same circumstances because of the 
absence’ofthe’specificIntent 5a avoid,work, 
duty, or service. The marimurn punishment 
for subsection (2) is equivalent to those for 
aggravated offenses of$desertion, willfully 
disobeying a superior commissioned officer, 
and nonaggravated malingering by inten­
tional self-inflictedinjury,, 

f. Samplt? specification. See appendix 4, 
paragraph 177 of MCM, US,Atmy, 1949. 

irst Basic‘Procurement Fraud Course 

went Fraud Course, 5F-F36,will be 
held from 30 November to I December 1992. This new 
course replaces the ;ProcurementFraud Course, which was 
held annually from 1987 to 1991. The new course will pro­
vide basic instruction On (1) the legal and practical aspects of 
advising installation-level contracting and investigatory 
personnel about ,procurement fraud matters; and , (2 )  
coordinating available contractual, civil, crjminal. and 
administrative remedies in fraud cases. Topics that will be 
addressed during the two-day course include.indicators of 
fraud; criminal investigations; and criminal, contract, 
administrative, and civil remedies for procurement fraud. 
Insauctors also will cover Cost principles, defective pricing, 
product substitution, actions ag government employees, 
coordination of remedies, and le of the Procurement 
Fraud Division, Office of The Judge . .Advocate General 

(OTJAG) in combatting Army procurement hud .  The Basic 
Procuremerit Fraud Course will be.open to a l l  active duty, 
Reserve Component, and civilian attorneys in government 
.service who are detailed as procurement fraud advisors 
,(PFAs) or procurement fraud irregularities coordinatqrs 
,(PFICs) Qr are expected to serve in either capacity in the 
future. Staff judge advocates and command counsel must 
obtain a quota for this course through the Army Training 
Requirements and Resources System (ATRRS). The 
procedures for obtaining a quota are described in this issue of 
The Army Lawyer in CLE News, infra page 62. 

The OTJAG Procurement Fraud Division intends to present 
an Advanced Procurement Fraud Workshop for experienced 
PFAs and PFICs to complementthe Basic ProcurementFraud 
Course. The first advanced workshop has been scheduled 
mmtively for May 1993. Major Borch. 

‘ ( 4  , 

International Law Note1 , 

Perfecting an International Codeof Crimes 

Last year, the movement to promote the effective enforce­
ment of international law took a giant step forward. On 11  
September 1991, the Intemational Law Commission (Com­
mission), an agency of .the Unit* Nations (U.N.), presented 
the “Draft Code of Crimes Against the Peace and Security of 
Mankind”*9to the U.N. The Commission invited the member 
nations to submit their comments on this international 
criminal code by January 1993.90 When b e  nations complete 
their reviews, the Commission will revise the draft, taking into 
consideration the recommendations and observations of the 
commenting statqs.91 a , . .  

IT 

‘ 8 I 

The U,N, 4 * ion on 21 
November 1947 and directed it to copsolidate in a single 
codem the principles established at the Nuremberg war crimes 
tribunal. When it charged the Commission with this duty, the 
General Assembly evidently viewed the drafting of I this code 
as a matter of vital importance. The draft project, however, 
raised wany Controversial issues and suffered frequent 
setbacks. The Commission finally submitted an initial draft 
code to the General Assembly in 1954. but, by then, the 
political dynamics of the Cold War had made many influential 
nations exceptionally sensitive to the concept of(an inter­
national penal code9 Lacking the support i t  needed for 
ratification, the draft code languished, virtually ignored, for 

~ * I ’ 

S9Draf~Articles on Peace and Security of Mankind, Sept. 11.1991,30 LLM.1584 brejnafter Draft of t%nes]. 

gostephenMcCaffriy. The rnurionuI&w Cornmission,85 Am. I.Int’l L.703 7M (1991). 

-


-


F 
~ 

91 Id. 

931d. 
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kin 1981. the General Assembly remitted the issue to ‘the 
Commission. At its forty-third session-held from April to 
July 1991-the Commission finally arrive&at a consensus. 
Capitalizing on the changing world order, the Commission 
Produced the remarkable document that’presently i s  

ationalieuiew. 1 

I I 

The starring point for this massive endeavor was a ‘%om­
pendium of relevant international instruments,” prepared by 
the Commission’s secretariat in 1983.9 In this document: the 

tariat proposed a number of acts and practices for 
ion in the draft list of offenses.% In its annual report for 

1984, the Commission remarked that the “first step” in the 
draftingproce 

would be to sift the acts constituting se 

breaches of international law, making i n  

inventory of the tionat instrGments 

(conventions,dec s, resolutions, etc.) 

that regard these acts as 

crimes, and selecting the 

them ,. . 


a would. ... 

of any rigorous terminology or classilfica­
tion. A precise terminology hnd typology 
would be worked on later, when all th 
materialhad been selectedand determined. 

, The Commissipn based its new code on 
categories of offenses contained in the 1954 draft code:..$) 
offenses against the sovereignty and territorial integrity of+a 
state; (2) crimes against humanity; and (3) offenses that 
violate the laws and customs of w the same t i k ,  she 
Commission attempted to accomm e growing uen 
proscribe wrongs that international law previously has not 
prohibited as criminal offenses, such as colonialism. apart­
heid, serious injuty to the environment,and economic aggres­
sion.98 The Commission also considered proposals to crimi­
nalize the use of nuclear weapons, the use of mercenaries, 

~UNDot .AKN.41368(Apr. 13.1983). 

9SSee id. 

hostage-taking.hijacking, piracy, and violenceagainst persons 
enjoying diplomatic privilegesand immunities.99 

> . 

e Draft Code of Crimes’describesthe criminal liabilities 
of individuals and the attendant responsibilitiesof the states in 
which they reside. In particular, the Code emphasizes the 

n of states to prosecute individuals for crimes against 
ce and security of humanity.100 Any state that finds 

within its temtory Bn individual who allegedly has committed 
a Crime pdscribed by the Code will have an a�finnativeduty 
tCi prosecute or to extradite that individual.101 

I 

‘ To facilitate the pefformance of this duty, the Code will 

wer the domestic c o d  of individualnations to apply its 


wsibns. Domesticcourts \Gill enjoy concurrentjurisdiction

Iunder the Code with any international forum that the U.N. 

may create in the future. Because the internationalpenal code 

will not depend on an international criminal court for its 


,102 the ongoing debate over the creation of an 

’criminalforum ‘willnot af ect the Code’s via­


bility. At ‘the same time, however, ar5icle 2 of the Code 

temphasizes that the characterizationof an act or omission as a 
crime against $he S c e  and security of humanity is a deter­

nation independent of domestic law. Accordingly, a prose­
g state will be able to punish an offender for committing 

a crime proscribed by the C k e  even if the offense is not 
” nishable under the state’s domestic laws. 

~ 

ne unusual aspect of the Draft C&of Crimes is its fail­
to specify punishments for the intemational crimes that it 

p o s c r i k ~ .TFe Code’s penal provisiops all end with the 
guous phrase “sha conviction thereof, be sen­

,tenced.”l03 Disagreements over the penalties section of the 
Code generated many heated debates among the drafters. 
Arguments over whether.to impose the death penalty were 

?especiallycontentious, Because the drafters ultimately could 
not agree on specific punishments, the Commission tabled the 
issue. The drafters hope to resolve their differencesafter they 

I receive the nations’ commentson the Code in 1993. 

Tz 

I 

’ ,P 

96Repri of the Internalional Law C o d s i o n  on rk Work of the Thirty-Sixth Session, 39 U.N. GAOR, Int’l Law Comm’n. 36th Sess.. Sum. No. 10, at 30. UN 
Doc. AL39/10 (1984) [hereinafter 1984 Report]. 

wid. at 756. 

m1984 Reporr. supra note 96.at 30. 

g9id. 

lmDraftcode of Crimes. supru note 89. ark. 5 and 6. 

lolld. a n  6. 

ImSrcphen McCdT~ey.Introductory Note on the Interna!wnal Caw CommiFswnReport on the Dmfi 
Articles Atibptedat I& Forty-Thud Session,Sept. II ,1991,30 1 . M .  1584. at 1556. 

IrnSee Draft Code of Crimes,supra note89. am. 15-26. 
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fies 
various general principles that the drafters adopted to afford 
the Code the widest possible application. This section permits 
a state to use common-law concepts of criminal liability to 
punish offenses against the peace and security of humanity.
Thisapproach would allow a state to impose criminal liability 
hot only upon an actual perpetrator, but also upon any individ­
ual who "aids, abets,or provides~themeans for the commis­
sion of a crime against the peace and security of mankind or 
[who] conspires in or directly incites the commission of such 
a crime."lw Additionally. any individual who attempts to 
commit a crime against humanity is  liable as a principal 
An accused's criminal,responsibility i s  not affected by , 
claim of an exculpatory motive if this motive is not 
recognized as a defense at international law or identified 
specifically in the Code's definition of the crime.IM 

ne'Code al  shes minkum due prwess guarantees 
for individuals charged under its punitive provisionfl. 
?Referencesto the presumption of innocence run throughout 
the Code,lm although the drafters prescribed no 'quantum of 
evidence for overcoming that presumption.lO* Furth 
the Code provides that every accused is  entitled to a " 
public hearing by a competent, independent and impartial 
tribunal duly created by law or treaty."'~ A prosecuting state 
or international agency must advise each accused of the 
charges against which he or she must defend, conveying this 
information prompt;ly and concisely in a language that the 
accused will underst Moreover, the accused must 'be 
granted adequate time sult with counsel and to prepare a 
defense.110 The rights of the 'accused to mal without undue 
delay, to be present: at trial, to'defend himself or herse1f.h 
person, and to be informed of the right to freelegal assistance 
all are secured in article 8 of the Code.111 Finally, an 
individual charged with an offense under the Draft Code will 
have the right against self-incrimination, the right to confront 
and to cross-examine accusers, the right to call wimesses on 
his or her behalf, and the right to the free assistance of an 

lwld. art. 3. 

lmld. 

W d .  art. 4. 
* -

I t 

lmld. art. 8. 

interpreter if one is needed.112 Ostensibly; domestic courts 
will have to respect these rights in the tiial of any.per 
charged with violating the Code, even when no cOrreSpOn 
due process guarantees exist under the prosecuting state's *­

domestic criminal procedures. Accordingly. the @aft C% 
of Crimes should expand concepts of fundamental due process 
significantly in many nations that currently lack these 

No one shall be tried o 

under some circumstances, a national court may uy and pun- ­
ish an individua!, even though another nation's' 

victed or has acquitted the individual for the same offense. 


!Thisdual prosecution can occur if "the act that was the subject 

'of the'previdusjudgment took place in the temtory' of that 

State seeking a subsequent trial ...or. ..if that State seeking 

anbther trial ...[was] the main victim'of the crime."ll4 Wheh 

the Code permits an individual to be plackd in jeopardy twice 


-for the same offense, it softens the blow by requiring the 

subsequent trial court to deduct from its sentence any penalty 

imposed on the accused as a result 

conviction for the same actr15 


l a n e  Draft Code of Crimes does not sltlte expressly whelher an accused's guilt must be established beyond a reasonable doubt or by some lesser s e % d  of 
proof. 

lmld. at S(a). 

'lold.an. 8(b)- (~) .  

lllfd.a r ~ .S(d)-(e). i , 1 '  I . /  ? ;., , I  , ' 

1121d.a d  S(f)-(h). 

1131d.an .  9(2). 

1141d.un. 9(4)a-b. 

ll5ld.a d  9(5). 
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To the extent that the Code creates “new crimes” that 
presently are not proscribed by international or domestic law, 
its operative provisions will have no ex post facto applica­

r-	 tion.116 On the other hand, nothing will protect an offender 
from liability under ‘theDraft Code of Crimes for an act that 
clearly is  criminal under international or domestic law when 
the offender commits it, even if the crime occurs before the 
Code comes into f0r~e.117 

Articles 11 and 12 of the Code eliminate the defense of 
superior orders” and clarify the responsibility of a superior 
for crimes that his or her subordinates commit against rhe 
peace and security of humanity. An accused will not escape 
criminal responsibility by asserting that he or she acted 
pursuant to the order of a superior if the accused could have 
refused to comply with the order.118 Similarly, a sub­
ordinate’s superiors will not be relieved of criminal liability if 
“they fknow] or [have] information enabling them to con­
clude, in the circumstances at the time, that the subordinate 
[is] committing or [is]going to commit ...a crime [against 
humanity] and . . . they [do] not take all feasible measures 
within their power to prevent or [to] repress the crime.”llg 
The drafters clearly designed these articles to eliminate the 
excuses most ‘frequently offered by individuals accused of 
committing war crimes during World War 11. For example, 
the standard that article 12 expresses for establishing the 
criminal responsibility of a superior comports closely with the 
criteria established during the trials of war criminals in the 
1940’s.’~ 

f-

Finally, the Code does not attempt to articulatepermissible 
defenses or proper extenuating circumstances. The drafters 
left this task to the courts that yil preside over these issues. 
Apparently, this was a compromise that the drafters adopted 
because the issues surrounding certain defenses were too 
controversial for easy resolution.121 

1Wd.a n  11. 

119id.an. 12 [emphasis added]. 

ImSee, cg., In re Yamashh. 327 U.S. 1 (1946). 

121McCaffrey. svpru note 90, a i  707. I 

‘“Draft Code of Crimes,supru n u e  89, arts. 15-26 

1DU.N. Chmr.a n  2(4). I 

1BDraftCode of Crimes, svpru nae  89. an 15. 

CrimesAgainst the Peace and Security ofHumanity 
I , 

The substantiye crimes delineated by the Draft Code of 
Crimes comprise twelve separate articles.’” These articles 
not only codify offenses previously proscribed in various 
ueaties and customary internatisnal law, but also establish 
entirely new offenses. Following the example of the U.N. 
Charter:= the Code absolutely proscribes the aggressive use 
of force, or the threat to use aggressive force, to resolve an 
international dispute.’% Article 15 of the Code, however, 
extends this principle beyond the provisions of the U.N. 
Charter by defining aggression precisely and by hinal iz ing 
specific aggressive acts. In language adopted almost verbatim 
from the General Assembly’s Resolution on Aggression,la 
the Code forbids the use of armed force against the “sov­
ereignty, territorial integrity or political independence of 
another State, or in any other manner inconsistent with the 
Chiuter of the United Nations.”lx The first use of force by 
any nation will constitute a prima facie act of aggression and a 
presumptive violation of the Code.ln 

Article 15 also sets forth a “laundry list” of unlawful 
aggressive acts. These acts include invasions; raids; the occu­
pation or annexation of one state’s territory by the armed 
forces of another state; blockading the ports or coasts of an­
other state: allowing individuals or groups to use national 
temtory as a base from which to commit aggressive acts out­
side the host nation; and sponsoring armed bands, irregulars, 
terrorists, or mercenaries who commit aggressive acts against 
another state. Articles 17 and 18 add to the prohibitions 
against aggression, forbidding nations to intervene in the 
internal or external affairs of other states and prohibiting the 
alien or colonial domination of one people by another. Sig­
nificantly, the Code binds domestic courts to any determina­
tion by the U.N. Security Council that an act is wrongfully 
ggressive.la 

*m 
1BG.A. Res. 3314, UN.GAOR, Special Comm. on the Queslion of Defining Aggression,35th Sess..U.N.Doc NAC134L.46 (1974). 

Draft Code of Crimes, supra note 8 

lnfd.a n  150). 

Wd. a n  15(4). 
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The!term t'aggression? however,'d&s nut 'irrdude'legiti­
mate internal struggles for self-determination or independ­
bn&: In particular, 'it ' W s  'not'describeefforts to Ihrod off 
alien .wcupation. coiobid 'domination'; or a deist re@nk.l@ 
The"Codedoes not proscribe'thesk &called ' ? w b  of ndrihnd 
liberation'' and a tio on"^ citizens SO engaged rna)r;seeE and 
receive e x t e d  support consisdnt with the mvisioni 'of: the 
UN:Charter.130 '-' i I 

i ,  

r_ 1 The Code sfiecificallyoutlaws gen 
systkmatib or mass violafions'bfhuman tight@ ''egtdep­
'tibndly serious'warcrimes":1~the recruitment,use; fimcid~ 
'ana training of inercenari~:l~~the hmmission or instigatibn 
of acts of international 'terrorism;l= illicit traffic in natcotic 
drugs;l37 and willful, severe damage to the environment:13* i 

> 1 
i I (  

, / 

ilmld. am. ISQ). 17-18. 

(3) use of unlawful teapQls: 

the natural environment; 

(5) large scale destruction of civilian property; and 

,: y 
e .The International Law Commission's DraftCode of Crimes ­lis a mile$tontin the evolutionof the ride of law.f i e  &atiot~ 

jofcfirninal noms that b e  nations of the world wu1 accept and 
'apply universally will enhance world order inimeasurably. 
Judge advocates should fmd that the C6de will he@to ensure 
that nations engaged in armed conflict comply nithxhb 
provisions of the laws of war. The commissionof serious war 
crimes ostensiblywilllinvite the same'lreatmeht thdt piracy, 

demn'ed dffensesl now 
' I  

1 i  1 The final "Code of Crimes Against the Peace a n d f S d t y  

c. 

- .--­. 

I ! i I , \ '  ., 
(6) wilful attacks on property of exceptional religious. historicalor culturalvalue. 

L l \T!, 

Id. art. 22(2). 

13sId. art. 23. A "mercenary" is any individual who is: 

(1) specially recruited locally or abroad in order to fight in an medconflia: 

(2) motivated to take part in the hostilities essentially by h e  d e s k  for private g&, I: I f  i * '- ;< I . 

(3) neither a national of a party to the conflict nor a resident of the terrhy controlled by a party to the amflict; ' " 
I " J,' : '.* p t i  

(5) not sent by a State which is not a party to the conflict on officialduty as a member of its armed forces. .!I,. i ,  ) ;:'" i 

W d .  art. 24. 

1nld. art. 25. "Illicit traffi 
MY terms whatsoever, brdcerag 
internalOTinternationallaw. Id. art. 25(3). 

1wld. art. 26. 
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the international Law Commission sent to the states last year. 
Nevertheless, one criticalpoint should guide the states in their 
deliberations: By adopting the Code, they will establish hter­
na~onalminimum standards for acceptable human behavior. 
With the establishmentof these standards, the human race will 
take a giant step toward a universal acceptance of the rule of 
law.Lieutenant Commander Rolph. 1 

I 

Legal Assistance Items 

s have been prepa
assistance attorneys of current developments in the law and in 
legal assistance program policies. They also can be adapted 
for use as locally published preventive law articles to alert 
soldiers and their families about legal problems and changes 
in the law. We welcome articles and notes for inclusion in 
this portion of The Army Lawyer. Send submissions to The 
Judge Advocate General's School. A T "  
Charlomville. VA 22903-1781. 

1991 Chief of Staff 
I ,Excellence in Legal Assistance 

Of the 144 Army 1 s having one or more attorneys 
providing legal assistance on a full- or part-time basis, twenty­
nine have been awarded the 1991 Chief of Staff Award for 
Excellence in Legal Assistance. Congratulations to legal 

f".) assistance offices on the following installations: 

U.S.Army Logistics Center and FortLee 
U.S. Army Training Center and 

U.S.Army Aviation Center and FortRucker 

Headquarters, 21hTAAOOM 

Headquarters, 25th InfantryDivision 

U.S. Army Garrison,FortDerrick 1 


U.S.Army CECOM and FortMonmouth 

U.S Army CECOM-Vim Hill bivision 

U.S. Army TECOM-A 


Proving Ground 
Headquarters, 1st Armored Division 
U.S.ArmyBdin i 
United States Military Academy 
U.S. Army Chemical and MP Centers and 

Fort McClellan 
21St  TAACOM-BrUS.& , 

. V Corps-Fulda Branch 
U.S.Army Garrison,Fort McPherson 
Headquarters, 10th Mountain Division and 

Fort Drum 
i Headquarters, 1stInfantry Division and 

Fort Riley 
Headquarters, I Cprps and Fort Lewis 
Headquarters, V Corps 
Headquarters, U.S. A m y  Japan and

Ix corps 

More on Individual Retirement 
Account Distributions139 

taxpayers who have individual retirement accounts140 
(IRAs) maturing in certificates of deposit (CD) find that they 
face lower interest rates when they renew their IRAs. Conse-

Fort Leonard Wood quently, some decide to receive their IRA funds and to delay 
Headquarters, lOlst Airborne Division and over into other IRAs until they can find better 

FortCampbell . If a taxpayer completes the rollover141 into 
Headquarters, U.S.Army another IRAwithin sixty days, he or she will suffer no penalty 
Headquarters, 3d Infany Division for withdrawing the funds prematurely142 and the distribution 
32d Army Air Defense Command will not be included in the taxpayer's gross income. The 

' US.Army Field Artillery Center and Internal Revenue Service (IRS), however, enforces the sixty-
Fort Sil l  'day deadline very strictly. It normally will penalize a tax-

Headquarters, XVIII Airborne Corps and payer for failing to complete the rollover even if the taxpayer 
FortB r a g  is not at fault.143 

Headquarters, 82d Airborne Division 

i 	 139Seegenerally TJAGSA Practice Note, Diswibutiom From Individual Retirement Arrangernenls, ?he Army Lawyer, June 1990, at 54 (discussing the tax 
consequencw of IRAdistributions). 

1461.R.C.
4 408(Maxwell Maanillan 1991). 

141Thelcm "rollover" describes a Vansadon in which an IRA L N S l e  pays IRA proceeds to the IRAowner, rather than msfening the funds direcrly to another 
IRA uusee. Distributions from an IRA are includable in he recipient's gross income in the year in which the distributionis received. Id. 8 408(d)(l). This rule, 
however, docs not apply when the entire amount of the distribution is rolled over into another IRA wilhin 60 days of the taxpayer's receipt of the distribution. Id .  5 
4Wd)OXA)(i). 

tp' 	 142ZThc premature withdrawal penalty applies if the taxpayer is less than 59 years and six months old when he distributionbegins. Trearuly Reg. 5 1401-l(c) 
(Maxwell MacMillan 1991). A taxpayer may invest IRA funds in MY investment vehicle during this 6Oday period. Id. Unless the investment is tax-exemp. 
however, any i n m e  gmerakd during this period will be indudable in the taxpayer's gross income for the tax year in which the investment a c u m d .  Id. When 
the taxpayer rolls the IRA funds over. inccane earned during the W a y  period i s  n a  rolled intothe new IRA. 

143Scc, cg., Pnv. Lrr. Rul. 9211035 (1992); Pnv. Ltr. RuL 8824047 (1988). 
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In a rwentjetter ruling, the UIS mldressed .a situation in 
which a taxpayer curtailed his qualified plan and directed his 
investment manager 'to ~011over his balance into an IRA, 
allocating the assets among five different,mutualfunds. The 
clerk handling the transaction for rhe investment manager 
properly registered four of 1 the five mutual funds. Because of 
an error, however, the Llerk failed'to register the fdth fund. 
When the error was detected Several months later, the tax­
payer confirmed the earlie instructidns. The IRS mated the 
distribution as an IRA rollover, but decided that the taxpayer 
had not completed'the rollover h t o  the fifth mutual fund 
within the allowed sixty days. I!' , " 

In Aronson v. Commissioner;'" thk Tax Court considered 
the plight of taxpayers who had established several IRA CDs 
in a savings'and loan that subsequently went into 
conservatbrship. .The taxpayers ultimately recovered their 
IRA funds from the state deposit insurance fund, but they 
failed to roll the' proceeds over idto other 'RAs wilhin the 
sixty-day period. The Tax Court determined that the IRA 
proceeds were includable in'the &payers' gross incomes for 
the year in which the proceeds were'received because the 
taxpayers did not complete their rollovers by the statutory 
deadline. 

Conscientious taxpayers may find that the Tax Court is not 
totally unsympathetic to their difficulties. In Wood v. Com­
m*ssi0ner,'~5a taxpayer personally delivered to an investment 

1 

for the error. Nevertheless, a legal assistance attorney (LAA) 
always should advise a taxpayer to complete a rollover vans­
action within sixty days. Aggressive collection is a hallmark 

E 

1498 T.C.2.3 (1992). 

1*93 T.C.12 (1989). 

I 

I47LR.C. 9 6013(d)(3) (Maxwell Meanillan. 1991). 

1%. 316.102.d Cong.. 1st Sess. (1991). 

"of the LRS and decisions like Aronson show {hat taxpayers 
should not rely on:the Tax COW to moderate ctheIRS's ap 

e 

Husbands and wives who file joint income tax retums are 
jointly and severally liable for,the tax.147 An LAA who 
advises a client experiencing domestic and financial 
rdifficulties should alert the client to the tax ponsequences thar 
1 could arise if only one of two spousesmansto bankruptcy. 

1 v -

A recent Tax Court deci 
illustrates these consequences clearly. " Carolink Kroh and her 
husband filed joint federal b o r n e  tax nretukns forseveral 
years. After the IRS issued notices of deficiency against the 

e KrohS, Mi.  Kroh was adjudicated bankiupt.; Mr.' Kroh's 
bankruptcy trustee and the IRS entaedLi sehttlemkntagreemht 
forpart of the outstanding tax liability. Subsequently,the RS 
continued its deficiency n, seeking to recover the full 
amount of the tax defili from' Mrs.'"Kroh. Mrs. Kroh 
appeared before the Tax Cohrt and'move'd for summary 

Tax Court, however, 

'he  hnpaid ­

1 . 

I 
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The proposed law would apply the remedy of garnishment 
equally to all debtors. Ostensibly, this would benefit federal 
employees by inducing lenders to offer them credit. Explain­

,p. 	 ing1this-theory,one proponent of Senate Bill 316 remarked; 
“Knowing that &unishmentis unavailable against a defaulting 
federal ethployee could influence a lender to withhold ap­
proval of loansfor such employees. By extending the remedy 

ment, this legislation may help prevent a credit 
creditworthy f&rd emp~oyees.”lsl 

As many L A A s  are aware, the inability of a service member 
to obtain credit is a problem that seldom arises in our offices. 
Our military clients routinely are preyed upon by unscrup­
ulous salespersons eager to extend credit for merchandise 
ranging from discount photographic coupons to encyclo­
pedias. Under existing law, creditors and debt collectors 
seeking recovery from a service member after his or her 
default Cannot resort to court-ordered garnishment of the se 
ice member’s military wages. Presently, military wages may 
be garnished only to pay a service member’s child support and 
alimony obligations.152 

Creditors and debt collectors seeking to enforce contracts 
detrimental to legal assistance clients rarely take defaulted 
clients to court. The costs involved, and the lack of garnish­
ment as a remedy, prompt many creditors to settle cases, to 
cancel contracts. or to write off debts. 

If enacted, the Garnishment Equalizauon Act of 1991 
P would open an avenue of collection heretofore unavailable to 

ebt collectors. This may create significant 
ervice members-particularly because the 

proposed act, in its present form, grants no exceptions for 
defaultjudgments. Admittedly, a service member who cannot 
appear in a civil lawsuit because of exigencies of military 
service may reopen a default judgment or request a stay of 
court proceedings pursuant to the Soldiers’ and Sailors‘ 

ls1137Cmg. Rec S1389 (daily ed. Jan. 31,1991) (atatanent of Sen. Cmig). 

lJ2Sec42 U.S.C. 19 659-662 (1988). 

IaSec 50 U.S.C.app. 09 520-521 (1988). 

Relief Act (SSCRA).*ss Even so, R court may misapply the 
SSCRA or the service member may lack the financial 
tesources to travel to she appropriate court and reopen a 
default judgment. ‘At l&st one federaI court has refused to 
enjoin the military from garnishinga service membkr’s wages 
for child support pending the service member’s’efforts& 

the defadtjudgment-allegedlyentered in vidlation bf 
t i 1

A-hat 
% 

&hbllished the support gbligati0n?s4
1 

1,

When the Senate Su&ommittee on Federal Services. Post 
Office, bd Civil Servke concluded hearings on Senate Bill 
316 on March 5,1992.1s House Bill 643 had 143 cosponsors 
and Senate Bill 316 had twenty-five cosponsors.ls6 Legal 
assistance attorneys should watch!the next session of Con­
gress closely for further developments. Major Hostetter. 

tion in Army personnel strength through 1995.157 The conse­
quent reshaping of the Army’s force structure will focus 
attention on soldiers who are recommended ‘for elimination 
under the Qualitative Management Program (QMP).ls* Al­
ready, LAAs regularly encounter as clients enlisted soldiers 
facing bars to reenlistmentunder the provisionsof the QMP.159 

The QMP bar i s  not meant to be rehabilitative.Ia Rather, it 
is designed to deny the opportu 
has been identified through th 
as failing to meet Army standards.161 

t 

The latest Department of the Army (DA) statistics reveal 
that approximately eighty percent of the soldiers selected for 
elimination under the QMP file appeals.162 Approximately 
twenty percent of these appealsare appro~ed.16~ 

‘ ,  

- i 

IsScheidegg v. Department of the Air Force. 715 F.Supp. 11 (D.N.H.1989),ufd, 915 F2d 1558 ( I n  Cir. 1990). 
I 

155See 138 Cong. Rec. D2l8 

LEXIS, Legis Library,BLTRC 
. I 

InHQ, Dep’t of Army, TheDep 

‘=Message. HQ. Dep’t of Army 

IsArmy Reg. 601-280,Total Army Rarntion Program, para. 10-1 (17 O ~ L1990) [hereinafterAR 601-280]. 

1nMessage. srcpra note 158. i t  5. 
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Unfortunately, no clearly organized guidance exists to 
assist soldiers who desire to appeal QMP bars to reenlistment. 
Accordingly, an LAA seeking to help a client to file a QMP 
appeal must address a myriad of administrative questions in 
addition to the usual personnel law inquiries. To understand 
the QMP process,an LAA not only Vust reprch the appli­
cable Army regulations,Ia but also must consult cyent DA 
messages addressing the Army drawdown. ‘To facilitate. this 
research, the legal assistance office should compile thksk m&­
sages and organize them in a drawdown book. This infor­
mation then will be readily accessible to help atto 
dssist their clients. The following checklist also may assist 
legal assistance attorneyswhose clients face QMP actions. 

I ’  

QMPAppeal ProcessCheckiist 

Advice for the Client 

1. Read the memorandum of notification carefully, 

2. Study the stapment]ofoptions.165 
- > 

ne the basis of thelappeal. A”so1diermay base an 
appeal on improvementin the soldier’s duty brfonnance, on 
the existence of a material error in the soldier’s personnel file 
that resulted in h i s  or her selection for elimination, or bn both 
of these factors.la 

4. Seek the advice of the company commander. 

5. Seek out the brigade-level retention noncommissioned 
officer for additionalguidance.167 

6. Draft a personal statement. A soldier should begin writing 
statement immediately after he or she 

v 

’ 

7, Seek out former and present commanders or supervisors
who would be willing to write a statement supporting the 
appeal. 

Time Conslrahts 

submit the appeal
command early enough to ensure that it will reach the United ,-. 
’states Army Enlisted Records and Evaluation Center 
(USAEREC)within sixty days of the client’s notijficationby
memorandum of selection for QMP elimination.la 

u ’ 

2. If the client has at least seventekn years and nine m 
active federal service on the effective date of the notification 
memorandum, the client may be extended on active duty until 
he or she becomes eligible for retirement.169 

3. If the client has less than ninety days remaining before his 
or her current term of service expires, the client may be 
extended on active duty to allow the client’s appeal to be 
processed.170 

4. If the client is on a promotion standing list when he or she 
receives QMP notification, but the client’s current term of 
service expires after the retention control point date for the 
client’s current rank, the client may be extended on active

’ duty to allow the client’s appeal D be processed.171 

Minimum Appeal Packet Con 

A soldier submitting an appeal musr incl 
materials in his or her appeal packet: 

1. One copy of the memorandum of notification, along with a 
copy of the enclosure to the notification memorandum that 
sets forth the basis for the bar.172 F 

2. The official military personnel file,(OMPF) fiche that 
accompanied the notification.173 This fiche must be enclosed 
in a sealed envelope. 

3. 	The most rtxent copies of the client’sDA Forms 2A and 2­
1,174If the QMP action is based on an adverse efficiency re­
port, the client also should enclose a copy of the report in 
question.175 

l@SeegenerallyAR 601-280; Army Reg. 635-200, Enlisted Personnel, (17 Oct 1990). 


1sSee US.Army Enlisted Records Evaluation Ctr.. Form 51, Staement of option to Accompany Memorandum of Notificatid of DA Bar 

the Qualilative Management Program Enlisted Qualitative Early Separation Program (Dec. 91) bereinafter USAEREC Form 511. ’Ihe client must mark option 1 

on USAEREC Form 51 to initiate the appeal; this is the only appeal that the soldier may pursue. See AR 601-280, para. 10-60). Both the client and the LAA 

should examine these options closely because guidance expressed in the goveming regulations often fails to refleare.ccm changes to USAEREC Form 51. 


l@AR 601-280,para. 10-7a. Army Regulation 601-280identifies no other bases for appeal. 


1mThe authorowes her own understanding QMP appeal process to the patient assistance of Sergeant Major Dale Aberle, the retenti 

officer for Ill C o r p s  and Fort Hood. I t I 


1aSee Message, supra note 158. at 4. Army Regulation 601- h provides that the h e  pe fdr submission to the chain of command is 90 d 

601-280, para. 10-70, apparently no longer @ e m  DA policy. 


‘@Message,HQ.TotalArmy Personnel,Command.TAPC-POT-SA. 2214012 Nov ct: Enlisted Qualitative Early Separation Program. 
I 

1mAR 601-280. para. 10-1 Ib. 
L I .  

171Id.,para. lo-llc. 

InId.,para. 10-70. .-
InId. 

1741d. . I . ’  

1’sld. The contents of the appeal packet must be reviewed by the soldier’#chain of command and servicing personnel service company in accordance with AR 
601-280. See id. 
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Packet Contents I 

1. The client should include in the appeals packet the 
substantive text of his or her appeal, including the client's 
own statementand materials submitted by the client's past and 
current supervisors or commanders. These submissions 
should address the basis of the QMP bar and the actions the 
client has taken to improve his or her performance or to 
currect his or her deficiencies. Whenever possible, the client 
should include evidence to support these submissions; far 
example: 1 

I , i 

a. Authenticated noncommissioned officer 
I efficiency reports (NCOERs) or academic 

I 

. I  

b. Awardorders; 

c. Orders revoking 
and 

d. Orders to remove data relating to non­
judicial punishment or other disciplinary 
actions itom the client's personnel file,,if I 

those data were not removed before the 
C board reviewed 

may include a current DA photo 
poss;ble--a full length picture 'of rh essed in his or 
her class A uniform, receiving an a 

3. The client may list examples of his or her p e t  accom­
plishments-for example, receiving an associate's degree, 
with,honors,while 

received-for instance, a Bronze Star Medal that th 
received for senrice in OperationDesert Storm. 

5. The ciient'mayinclude NCoERS or AERS that the c 
received during, or immediately after, the occurrence of the 
conduct ppon which the client's QMP selection was based. 

6. The client may describe any special service schools that he 
or she has attended.176 
I 

.Practical T, Attorneys I i 

&ne1 locator to find a Flient's 

she. As a whole, the packet should be neat and well organ­
i d - i n  pdcular, it should include a of contents and a 

3. , With the client's permission, have the packet prwfiead by 
several competent, howledgeable reviewers. These reviewers 
normally should include rhe client's commander. the Client's 
battalion adjutant or personnef officer (S-1). and the non­
comrhissioned officer in charge of  the personnel and admin­
iswadve center that servicesthe dent's unit. Review the packet 

client submits it to the chain of command. 

4. 	Consider advising the client,toprepare for the transition to 
civilianlife in case the appeal is denied. This preparation 
should include financial planning,Jndrafting resumes and job 
applications,and planning to continue higher education. 

ith the client 'anyseparation'benefits that the 
Army currenrly offers that the client may be eligible to 
receive. Suggest that the client consider applying for these 
benefits.178 

g the client to a$ his or her commander to 
ander's portion of the appeal 
the Army Chief ifStaff in 

drawing down the Army,qd explaining why he soldier does 
not fit the profile of soldiers who should be compelled to 

t r 

7. Advise the client that he or she may elect to change from 
option 1(appeal) to option 3 (vol discharge) at any time 
throughoutthe appeal p&ess.l80 

1 

17sTheclient normally should include items mentioned in paragraphs 3 trj 6 of this section if they support allegations that a material error existed in the client's file 
when the file was reviewed by the selection board. See generully id., para. 10-86(2). These items are otherwise redundantbecause they appear in the diem's 
OMPF, which also is a part of the appeal packet. This redundancy is not necessarily harmful; if the accomplishments these documents describe *re truly 
noteworthy, including themmay work to the dient's advantage by emphasizing his or her merits. The reviewing authorities, however, will recognize a needlessly 
repetitive recital of ordinary accanplishments as mere fiuer. 

lnSee generully Message. Dep't of Amy ,  DAPE-MPE-PD, 2520472Jul91, subject: knplementatim of Separation Pay for Regular A m y  Enlisted Soldiers. The 
following formula dictates the amount of separation pay to which the soldier is entitled: IR (annual base pay X years in senice). I 

178 A soldier who is eliminated through the QMPprogram cannot receive voluntary separation incentives or special separation benefits (VSYSSB). During the most 
recent application window for VSUSSB. a soldier who waa notified of selection of QMP could upply for VSVSSB if he or she was otherwise eligible to so, 

although the DA would grant these separation benefits only if the soldier successfully appeal 

Command. TAX-PDT-S, 2818Mz JM 92. aubject: Enlisted Update 2 to Voluntary Early Transiti 


f" 	 1mIn one appeal wilh which the authb is familiar. a amunander wme.  :The A m y  Chief of Staff, 
that while we must d u c e  the size of the Army. we will lake care of our own. I belieee that permitting [the appellant] to remain on active duty is in linewith the 
Chief of staff'a in ten^" i 

1mAR 601-280,para. 10-7c; see Message, supru note 169. at 3. 
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ICominander’s 

1. Any commander in the client’s chain of command who 
holds the rank of lieutenant colonel or above may appeal on 
the client’s behalf. The commander’s appeal is purely
discretionary, so advise the client that this option is available 
so that he & she can make his or her coqm
aM.182 

2. The commander must compare the client’s current 
performance with the datacontained in the documentsused by 
the screening board to select the soldier for QMP.183 If, after 
making this comparison, the commander believes that,the 
client’s current performance and potential for future service 
warrants retention, the commander may initiate an appeal.184 ” 

3. 	The burden of proof lies on the commander to convince the 
Standby Advisory Board (STAB) that it should overrule the 
USAEFGC selectionbaard’s decision to eliminate the clientl85 

4. 	 Higher commande in of commkd will add 
their substantivecomments about the client’s performanceand 
potential and will advise the general court-martialconvening 
authority to akrove, or to disapprove, the commander’s appeal.186 

5 The commander’s appeal is forwarded concurrently with 
the client’s appeal. Both must arrive at USAEREC within 
sixty days of the day the commander presented the bar to the 
client.187 

ffice of the Staff Judge Adyocate, I11 CorpsI . 

Refund Anticipation Loans for S 
Receiving Income Tax Refunds 

’ One bank‘operating on a military installation has coop­
erated with LAAs to provide refund anticipationlops (RALs) 
tb legd Assistance clients who have accounts with the bank. 
Thiscooperativearrangement,which could be copied at other 
installations,operates as follows: ’ 

9 	 An LAA prepares the client’s income tax 
return and files it electronically, instructing 
the IRS to deposit the tax,refund directly
into the client’s bank accou 

.	As soon as the IRS has acknowledged the 
return (it usually does so one day after fd­

i 

LSlSee generally AR 601-280. para. 10-9. 

1wld. 

1uld.:para. 10-9c. 

imld.,paL. 10-96; see nLro id., para. 10-7. , 

ing). the attorney provides a certification 
letter to the bank on the client’s behalf. 

0 

client money up to the 

The bank chargks the following fees on the basis of a four-
Weekloan: ’ ‘ 

! I , 

Amount of Loan 

Up to $561 
, I ,  

Thirty percent (minimum 
.of $7.50 

$561 u, $1999 ’ Twenty-onepercent 

$2000 or more Eighteen percent (no 
maximum ceiling) 

Accordingly, the bank would charge a fee of qirty dollars on 
a four-weekRAL’of $2000.~Thisfigure is obtained by multi­
plying .I8by $2000 and dividing the result by twelve. 

The bank’s fees compare favorably with the fees charged 
by commercial tax-preparers. such as H&R Block. A com­
mercial tax-preparer typically charges from fifteen to fifty
dollars to prepare a tax return, twenty-five to thirty dollars to 
file the retum electronically, and forty to forty-fivedollars as 
interest on a short-term loan against the taxpayer’s pending 
refund. ,Accordingto bank officials, the administrativecost of 
processing each loan i s  approiimateky forty dollars, but the 
bank‘providesthe loans at less than their costs as a public
service. 

Legal.assistance attorneys on the instaIlation report that 
they prepared over 4500 federal income tax returns and 
electronically filed 4339 returns for tax year 1991. Of the 
4339 taxpayers whose returns were filed electronically,only
123 requested loans from rhe bank. -This response suggests
that the RAL program may not have induced many soldiers to 
file electronically. Nevertheless, the 123 soldiers who took 
advantage of the program saved substantial sums by 
borrowing from ,the bank, rather than from a commercial tax­

arer.188 % , 

The rioint of contact for the RAL program is Joyce’Butler.’ 
She may be reached at DSN 639-5058. Lieutenant Colonel 
Forrester. 

, I ! 
I 


IWArmy Regulation 601-280 states that the canrnander “may, within 90 days of receip of a QMP memorandum, appeal the bar based on soldier’s currentmanner 
of performance and potential.” See id.,para. 10%. This provision. however, evidently has been supended-USAEREC Form 51 allows a commander only 60 
days to appeal on a soldier’s behalf, Cf.Message, svpro n a e  158, at 4 (appealmusL anive at USAEREC within 60 days of soldier’snotiFication of selection). 

1~Unfortunately,all RAL programs may be in jeopardy now that the IRS has sulned vigorously intercepting refunds to satisfy unpaid support payments and 
defaulted student loans. The IRS’Sinterceptions of tax refunds forced the other lendinginstitutionon the installation to stop offering RALs after tax year 1990. 

“ I  ’ 
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Procurement ,FraudDi , .  
f '  1 . .  I / 1 

' I 

A Program-Recent 

noduction ' 

' to combat procurenlent fraud have yielded significant results. 
'Army commands obtained 186 criminal indictments and 

' convictionnan 8.8% increase over figures for 1990 and the 
largest annual total the Army ever has attained. Civil, 
adminiswathe. and criminal restitution recoveries exceeded 
$35 million- 62.7% increase over recoveries in 1990. I This 
is the largest amount the Army has recovered in one year, 
excluding the Bell Helicopter recovery in 1988. The Army 
suspended or debarred 584 contractors for fraudulent or p r  
performances, also a ndw high. For the second year in a row, 
the Army completed more suspension and debarment actions 
than any other agency in the Departmentof Defense @OD). 

1 .  

: Special mention should be made of United States & m y  
r Europe's (USAREUR's) efforts during 1990. It recovered 
over $3 million through its remedies program and completed 
more than 150 debarment and suspension actions" truly 
substantial success. The Eighth United States Army (Korea) 

pi 	 presently is processing 1140 potential ,debarments,which may 
have a similar impact this year. 

' Also worth noting are the Department of Justice's (DOJ's) 
' 	fraud recoveries in fiscal year (FY) 1991. Chief among them 

was the record recovery of $185 million from the Unisys 
Corporation. This recovery-and many others-redressed 
frauds perpetrated on the DOD. In all, the DOJ recovered 
$340 million-an $83 million increase over the $257 million 
that it recovered in FY 1990. Qui rum litigation produced 
further recoveries of $25.6 million. 

8 

The Environmental Front 

mong its five principle investigative 

Army legal and contracting personnel working in the 
procurement fraud arena must ensure that contractors comply 
with environmental rules and regulations. Personnel that 
supervise contractors should be aware of the remedies 
available against a contractor that violates environmental 

* laws. These remedies include termination for failure to 
comply with the terms of the contract, referral to law enforce­

:ment agencies for criminal investigation. and the admin­
istrativeactionsof suspensionand debarment. 

A conmctor's commission of an environmental offense not 
only provides the basis for a termination action, but also may 
justify a suspension action under Federal Acquisition Regu­
lation (FAR) 9.406-2(c) or a debarment action under FAR 
9.407-2.' Many environmental violations arguably demon­
strate a contractor's lack of present responsibilityor integrity. 
Moreover, an environmental violation may support a debar­
ment action pursuant to FAR 9.406-2@), which empowers 
federal agencies to debar contractors that violate the terms of 
theirgovernment contracts.2 

I 


An Army procurement fraud advisor should coor­
dinate with local EPA representatives when a case arises that 
involves an environmental violation. The PFA also should 

' check to see what action-if any-the EPA has taken against 
the violator. The PFA, however, must remember that EPA 
regulations do not prevent the Army from pursuing the 
suspension or debarment of a contractor for environmental 
violations or for noncompliance with the terms of its con­
tract.3 Actually, the Army usually will seek lead agency 
responsibility if Army funds support a contract or if the Army 
can protect its interests best by assuming primary responsi­

' bility. 
The number of criminal and civil prosecutions of con­

tractors for environmental violations is rising. In FY 1991. The EPA has two distinct processes for suspending and 
the Environmental Protection Agency (EPA) referred 474 debarring contractors wh ate environmental 1 
civil and criminal cases to the DOJ. This represented an regulations.4 The first the Conu-dctor Listi 
increase of 104 criminal environmental cases over FY 1990. gram, is narrow in mpe and duration and ordinarily does not 
In 1991, the DOD Inspector General's office listed envi- preclude a separate debarment action by the Army. The 

, I 

1Fed. Aquisitim Reg. 9.406-2(c), 9.407-2(1 Apr. 1984) [hereinafterFAR]. 

2See FAR 9.406-2@)(1). A "debarring o f f i d  may debar (Icontractor, based upon a preponderance of the evidence.for. ..willful failure lo perfom in aceordance 
( with the t e r m s  of one or more contracts ...or [for] a history of failure toperform. or of unsalisfactory p f m a n c c  of. one or mcm cuntmcls."Id. 

3Sec 40 CFX. 8 15.2(c) (1991). 

4See generally Criminal Law Division,'Ihe Judge Advocete General'r School: US. Army. 1991 Prcrmrcment Fraud Course Desk Bodr. mbQ (12 Nw. 1991). 1 

' 
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second process, the EPA's own suspension ~ lo.L:: lFederal y@ations also permit the EPA to list a facility on 
procedure, is more extensive. If an Army contractor's envi- its own initiative'when, pursuant to a final agency action, it 
ronmental violation justifies an EPA debarment,thy PFA and 

the lo~alEPA representativemust work together to 

whether the Anny, or the EPA, will act as the lead agency. 

This coordination is essential 

actions against the contractor. 

however, must not forget that all determinations of lead 


' agency responsibility must .be poordinated with the -Pro­

curement Fraud Division (PFD), Office of The Judge 

Advocate General (OTJAG). 


Clean Water Act? (CWA) 
(CAA) birect.the'EPA to debakhom government contracting 

- any facility at which ,a criminal'environmental violation has 
- occurred.7 'The dbbarment musc continue until the EPA 

Administrator'certifies that the facility has corrected the 
condition that gave rise to the conviction.* The P A  notifies 

j' federal agencies of this 'actiorl by hcludingvthe contractor's 
name on the General ServiceS'Admidistiatibn (C3SA) lists of 

ment 

I
> > 

J 1 I Debarment under theCWA Lis facilityspecific. meaning that 
-ithe c6ntracfor may continue dbing business with the govem­
"mentat'other facilities that are not mentioned in h e  listing. 

' m e  listing is auromaticaat% if a contractor is convicred of 
an environmental violation enumerated in the CWA, the con­
tractor's name must go on the GSA lists. A contractor, how-

Debarhent requsements and proceedings under the CAA 
1 are v6ry shilfu to thosejof the CWA. A CAA debarment, 
' .  howevet, tan%e much more extensive than a d e b e n t  under 
' the CWA? ?he' 1990 ainendments'tothe C A A ~authorize the 

1 	 EPA tu extend B konmctor'sdebarment for criminal viola­
tions of the CAA' at one facili or 
6pPerated by that contraCtor.10 

x vr ri,,'(, I '  3 

t a contractor has a record of continuing or 
pliance with CWA or CAA standards at a ­

facility and one of the following has occurred: (1) a federal 
tor under the CWA or the CAA 

es,or supervises the facility; (2) 
a state court has convicted the contractor of violating the 
CWA or the CAA and the Contractor owns, leases, or super­
vises the facility; (3) the facility has violated certajn adminis­
trative orders that the EPA jssued under tbe CWA or CAA 
and the contractor owns. leases,or supervises the facility; (4) 
,theaEPA has issued +aCAA notice ,of noncompliance to the 
contracm or (5) the EPA has filed* enforcemept pquon in 

r federal court against the contractor under the CW&or the 
t CAA for committingenvironmental violationsat the facilityY 
iirhe scope and effect of a discretionary lisring are identical to 

contractorspursuant 
to FAR part 9.13 The EPA maintains a separate organization. 
called the GrantsAdminishation'Division(GAD),rto perfom 

F 

Virtually any contractor that violates an environmental 
I '~'dtatuteor regulation may be subject to criminal pmsecuuon or 
adrninis&rativc!*$anctiiws.' Moreover, considerable potential 
exists for interplay*betweenan environmental offense and 

J 2  ,procurement fraud. Superfund contractors; contractors 
commissiorled to clean up hazardous waste sites; dredging. 
construction and demolition contractors; samplingknd testing 
coflmctnrs; manufacturers; prbcessors; and waste disposal 
contractors all can violate both areas of the, law ,sirnul­
tanmusly. 

SFederal Water Pollution Control Act, ch. 518. g 1.70 Slat 498 (1956). ur amended by Clean water AU of 1977, Pub.L.NO.95-217.91 Star 1566 (ooditicd as 

I,amended in ?cam@ sections of33 U.S.C.), f I* ' b l  i,8 

I 

I 

._~ I _ _ _ I _  ..-. . 
9Clean Air Act Amendments of 1990,Pub. Law No.101-549,104 Stat. 2399. 

rc-

I2Id. 


13Sce 40C!.F.RrB
'15.40(1991); cf FAR 9402 (debarment polie);PAR9403 (dehing debanbe officiaX).f I r 1 , 
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Procurement baud advisors, contract attorneys, hnd coni 
tractingofficers must keep trackof surveys, testing, hazardous 
waste removal, and-construction contram that are Being 
planned or performed within their jurisdiction 
must helplto deate quality assurance plans that will prevent 
environmental violations. Whkn anceniironmentaI violation’ 

t work closely with locallenviron­
eys, ‘contractingofficers; investi­

tors, rind the EPA to resolve’ihe 
fesponbible EPA regio 

essedtid bkcause ea6h EPA regional adminis 

important role in the listing program. ’ 


Section 28.203 of the FAR states that a fed& agency may 
accept an individual asla surety for any b’ndother than a 
position schedule bond. A cbntractingofficm! however,lmust 
determine the suitabilirylof any individual who the contractor 
proposes as Its surety and must’ensure that the surety’s ’ 
pledged assets are sufficient‘tocover the bond obligation. The 
unencumbered value of therhssetspledged by the individuaI 
surety must equal or exceed the amount of the bond. .More­
over, the individual surety must execute, under penalty of 

Form 28, Affidavit of Individual Surety .’ On this form,he or she must list his or her 
F I I  

Procurement fraud advisors 
cases with PFD. In partic 
about your experiences in en 
Sam McCahon usually is assi 
and installation cases and h 
the EPA. He can be reached at (703) 696-1340, DSN 226­

1 .1540. 

payment bonds if the contract price exceeds $25,000. These 
bonds are writkn instrunients, executed by h e  contractor and 
a surety, that ensure thal

P 	 gation to the govemment 
bond, normally posted in an amount equal M the contract 
price, protects the government from the contractor’s default. 
If the contractor is unable or inwilling to perform the con­
tract, the govemment may require the suretx to complete 
prformance. Apaym d, on h e  other hand, protects the 
contractor’s supplier ntractors. and laborers. If the 
contractor is unable or unwilling to pay these parties for the 
work they,haveperfoFed under the contract, the government 
may requhk the surety to pay Gem. For this “insurance,”the 
contractor must pay the surety a f w s u a l l y  four to six per­
cent of the contract price. This fee is an allowable cost on the 
Conbact. 

TO protect tie gov parties from losses, the 
FAR preqribes procedures for *e use of sureties.l5 Accept­
able security providers include corporate sureties-that is, 
insurance companies approvsd by the Department of the

I 	 Treasury-and individuat suretieS--person’s who pledge their 
personal assets in support of their bonds. To date, few prob­
lems involving corporate sureties have arisen. Frauds involv­
ing individual sureties. however, have generated extensive 
publicity; have resulted in significant dollar losses to the 
government; and have led to numerous criminal investiga­
tions, prosecutions. and Convictions. 

PI. 

1 4 4 0  U.S.C.A.08 Z’Op-27Of(Wut 1986). 

15FAR aubpt. 28.2 

,h h  net worth.’ Each SF 28 affidavit also 
contains a certificate of sufficiency. This certificate must be 

by an officer of a s( company, a judge or 
f court of rybrd. tates attorney or com­

missioner, a postmaster,,a collector or deputy colleitor of the 
Internal Revenue Service, ur some othkr officer of the United 
States. By signing the certificate, the official attests that he or 
she knows the surety personally ahd that the assets reported in 
the affidavit are represented accurately. 

In the last few years, 
curement fraud advisors 
have reported many individual sureties to,the Army Criminal 
Investigation Command and the.Defense Criminal Inves­
tigative Service �or defrauding the government. Numerous 
investigations have centered around allegations that pur­
portedly wealthy individuals claimed nonexistent or 
overvalued assets on their SF 28 affidavits or omitted or 
undervalued their liabilities. I One surety declared that he 
owned seven tons of “gold-bearing concentrate” worth $4.5 1 

million; however, an audit disclosed that the asset was worth­
less. Another individual falsely stated that he owned assets in 
the Australian stock marketlwarth $2.5 million. Yet another 
claimed to own 150,000 acres of land worth $60 million. 
Investigators :later discovered that this pr 
belonged to the Bureau of Land Management. 

officers 6f banks or r d t  c 
mechics ,  meat cutters, 

Responding to these schemes, the POJ has prosecuted a 
number of individual ,suretiesfor mail k d ,  wire fraud, false 
statements, and false claims. In one case, the United States 
District Court for the District of Maryland recently sentenced 
an individual surety to five years’ confinement. The Army 
PFD monitors thesecases closely. In the lastnine months, the 
Army suspension and debarment official has suspended, 
proposed for debarment, or debarred sixty individual sureties. 

! , I 

< ’  I .* ._ i , , I .  ’ , _ , ; . . .. , . .  
‘I. . I 
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u. 

he:Army!Bonds Examination Team,Contract (Appeals 
ivision, United States Army Legal ServicesAgency, reviews 

pesfarmance and payment bonds to ensare that Pbey meet the 
requirements of the FAR.igMs. Lee Stroud,lthe chief of the 
team, can be pached at (703) 696-1522 or at DSN 226-1522. 
She and her assistants can ,provide PFAs with useful 
information abopt the acceptability of corporate or individual 
sureties. 

1 I 

.assign en 
respdnsiblefor surety fraud casks. 

He is available for qestions and assistanceat (703) 696-1 
OS DSN 226-1543. 

a 
h 

Ne seas Debarments 
M I 

Sinde"31 'Dec6mber 199 e authority'of * y  overseas 
cials to'suspend, to p&pose for debaryent.-or to ' 
has derived from the Secretary 'of the Army.16 

This authority'formerly derived from the commander in chief 
0 debarring official 1 

0 

:.On 18 February 2 9 9 2 ,  The Judge Advocate Ge 
phrsuant to authority delegated by the Secretary of the Army, 
designated the following officials to perform the duties of 
debarring officials overseas: (1) Deputy Staff Judge Advo-' 
cate; USAREUR and Seventh h y (Europe and Africa}! (21 
Staff Judge {Advocate,United States Eighth Army (Korea); 
and ( 3 )  [Staff Judg United States Southern1 
Command (Panama). ,&r 1 

';Lieutenant Colhel Julius Rothlei 
Bhch,'ts available f& questions and assistance in 

Procurement fraud advisors and 
be aware of the various factors that debarring officials con­

16See Defense Fed.AcquisitionReg. Sum. 209.403(2) (31 k.1991). 

]'See id. (1 Apr. 1984) (amended 1991). 

sider inTdeteqining whether,to debar b contractor. They 
should codsider thee facton when they make recbmmerlda­
tions about debarments., Bffective 25 February.1992, FAR 
9.406-1(a) was amended to inchde a list of remedig measures ; ­
and mitigating factors that debarring officials should,wnsider,, 
in determining whether to debar B contractor. A similar list of 
factorspeviously appeared at Defense Federal Acquisition 
Regulation Supplement(DFAFS) section209.406-l(d)(1)-(8). , 
The DFARSilist proyed so useful ,to PODdebarxhg officials 
that the other ,executiveagencies decided to elevate it p,the 
FAR asguidance for debarring officials lhroughout the federal 
government. 

1 In pertinentpart, FAR 9.406-1 

standards of conduct and internal control 

e time of fhe activity 


cause for debarment or 


F 

r' I including any investigative
' 

i /  costs incutred by the G 

6) Whether the cantractor has taken 

ividuals responsible for the activity 

/-­

. "  - - -I - - ~ 

1 . ,  
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(7) Whether the contractor has imple­
mented or [has] agreed to implement remed­
ial measures, including any [measures spe- ,
cifically] identified by the Government. 

(8) Whether the contractor has instituted 
or [has] agreed to institute new or revised 
review and control procedures and ethics 
training progmms. 

(9) Whether the contractor has had 
adequate time to eliminate the circum­
stances within the contractor’s organization
that led to the cause for debarment. 5 

(10) Whether the contractor’s 
management recognizes and understands the 
seriousness of the misconduct giving rise to 
the cause for debarment and has imple­
mented programs to prevent murrence.’8 

The existence of a mitigating factor or a remedial 
set forth above is not determinative evidence of a contractor’s 
present responsibility. Accordingly, if cause for debarment 
exists, the conaactor bears the burdens of showing its present 
responsibility and of proving 
debarring official lhat debarment i 

In assessing a contractor’s present responsibility, and in 
deciding whether to debar a‘contractor,debarring officials 
also consult the following sources for guidance: 

(a) DFARS 203.70 (Contractor Standardsof Conduct). 

(b) DFARS 203.50 (Other Improper B 

(c) The Defense Industry Initiations on Business Ethics and 
Conduct 

(d) The Guidelines for SentencingOrganizations. 

Contractors Convicted of Felonies 
No Longer Must Be Considered 

for a Minimum One-Year Debarment 

Section 8110 of the DOD Appropriations Act, 1992,19 
provided that no funds appropriated by the Act may be used to 

I8FAR 9.406-1(a). 

I9Pub.L.No. 102-172,\ 8110.105Slat. 1150.1200. 

or to implement, the provisions of “the Taft 
’-a 1984 memorandum from William H.Taft 

IV, then Deputy Secretary of Defense, that concerned the 
debament of konrractors convicted of fe1onies.m To ensure 
that the DOD complies with section 8110. Deputy Secretary
of Defense Donald J. Atwood rescinded the Taft memo­
randum and DFARS subsection 209.406-4.21 The second 
paragraph of the Atwood memorandum contained additional 
guidance for suspension and debarment officials.= It also 
directed that DFARS 209.406-1 be revised to reflect Mr. 
Atwood’s concern that the DOD “assure itself that it contracts 
only with companies which meet ethical standards.”P 

J Acting on this guidance, the FAR Debarment, Suspension 
and Business Ethics Committee revised DFARS 209.406-1 to 
reflect the intent of Congress and the directions of the Deputy, 
Secretary of Defense. By deleting language from DFARS 
209.406-1(a), the Committee extended the provisions of this 
section to situations in which a contractor has not been 
indicted or convicted of a felony, but the debarring official 
believes that an administrative agreement is needed to protect 
the interests of the DOD. The Committee also added new 
paragraph (b) to DFARS 209.406-1 to implement Mr. 
Atwood’s guidance about contractors that have been indicted 
or convicted of felonies. ”his proposed amendment soon will 
be published in the Federul Register and will be subject to 
public commentover the next several months. 

DOD Issues procedures 
for Reducing or Suspending ContractPayments 

1 When Fraud Is Suspected 

On 29 January 1992, the DOD issued an interim rule to 
clarify the implementation of section 836 of the National 
Defense Authorization Act for FY 1991.3 Section 836 per­
mits a federal agency to reduce, or to suspend, payments to a 
contractor when :the agency head determines that the con­
tractor’s progress payment request is tainted by haud.2 

A contracting officer who believes that a contractor’s 
request for a progress payment is fraudulent should discuss 
the siption with his or her PFA. If the contracting officer 
finds substantial evidence of fraud, he or she should forward a 
written report of the incident to the PFD,where the report will 
be evaluated, and appropriate action taken. Lieutenant 
Colonel Rothlein, Lieutenant Colonel France, Major 
Chapman, ‘mdMrs. McCommas. 

J 


r­


aMmorandurn. Deputy Secretav of Defense.27 Aug. 1984. subject: Debarment from Defense Contracts For Felony Criminal Convictims. 

2’See Memorandum, Deply  Secmary of Defense, 16 Jan. 1992. subject: Suspension and Debarment. 

24NationalDefense Authorizaum Act for Fiscal Year 1991, Pub. L No. 101-510.~836,104Stat. 1485,1615. 

=Id. 8 83qa) (adding new subsection (00)to 10 U.S.C. 3 2307 (1988)). 
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1 " ofes 
I .i . 1 - 1  

&ds 

application of the Army's Rules of ProfessionalConduct for, 
Lhw)iersl to actual professiond tesoonsibility cases, may 
serve not only as precedents for >futurecases, but' also "as 
training vehicles for Army lawyers, regardless of their levels 

difficurt issues of professional 
to protect privacy, neither 

' 

(Advisor) , 

An attorney who met with his clientforforty 
minutes. provided candid advice regarding 
relief from command, and counseled,{he, 
client on matters beyond legal ronsidera­
twns, commitred no ethical violations. 

r ,  I I  0 ' 

cer,whohad been relieved of hiscompany command 
complained to the inspector general (IG) that his legal 
assistance attorney (LAA) had given him deficient legal 
advice. He claimed that'the LAA had not helped him to 
contest the relief action, bur had merely told him to study an 
employment agency's promotional brcc t Track 
IO Civilidn SuccCss 1 , 

I 

The complainant's account of his legal 'assistanceappoint­
mknt differed Significantlyfrom the LAA's recollection of the 
meeting. In a Sworn statement; the complainant asserted, 
"When Iwent to CPTX's  office, I bad the l e q  of suspension 
with me. Iclid not consult withCPT X prior i0 rkivinb the 
letter." The LAA, however, reported.Ulat the complainant 
came for advice before receiving formal notice of his relief 
from command. The LAA's statement was corroborated by 
his calendar, which showed that the consultation took place 
three days before the date appearing on the complainant's 
written notice. 

I .  


The officer also complained, 

As Idiscussed my view of the facts, CFT X 
interrupted me. He glanced through the sus­

: I 

I ,

of Conduct Ofice, 

had heard about the c 
it with the other lawyer in the office. He 
said the case would be hard to beat. . . . 
CPT (X indicated that J;needed IO think 
about,what was down lthe road :concerning 1 

my future and thatIshould think$boutwhat 
my financial situation was. He said4should 
think about anothercamx in civilian life. ... 
He located in his office a brochure from the 
remplayment agency], He gavel 
of this brochure..' ' I 

/ ' I 

The attorney's membry of is exchhge'kias hazy, but he 
recalled that another client had given him a brochure similar 
M that described by the domplainant. He ach6Wledged that 

noted that, although the attorney had asked the cgmplainant to 
call him as soon as he received something in writing, the 
disgruntled officer never retumed to the leg+ assistance office 
after his initial appointmentwith the LAA and actually hired a 
civilian attorney to help him to contest,therelief. c ;  I 

The LAA's supervisory judge advocate (JA) ch zed 
the complaint BS the result of a breakdown In'attorney-client 
communication. He concluded that the LAA had not intended 
to avoid addressing the complainant's needs when he fur­
nished the complainak with the brochure. He'also noted that, 
like many legal a s s i s t h e  dlients, the bornplainant mis­
interpreted advice huid made inaccurate assumptions upon 
receiving news that the complainantdid not want to hear. For 
exampie, because'thF'LAA'ntglected to impress upon the 
cbmplainant that, even though the LAA had prior knowledge 
of the case, he was not in league with the battalion com­
mander, the complainant mistakenly inferred that the L A A  
was disloyal to him. Similarly, the LAA'B incomplete 
explanation for postpo ofia ,TebuttaI until* , 

1 , v '  11 I. 

e LAA and complainant ,­
both conoibuted to the poor attorney-clientrelationship. H e  
observed, however, that the LAA actually did provide the 

, 1 1 ,  ' 1 b ' 

1Dep't of Army, Pam.27-26, Rda of ProfesaiondConduct for Lawyen (31 Dec. 1987) [hereinafter DA PML 27-26],1 I , ' ? I r '  
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complainant with effective assistance. Because the LAA had 
not violated professional standards, the supervisory JA 
decided that verbal counseling was adequate to remedy the 

Tz 	 complaint. The Office of The Judge Advocate General 
(OTJAG) agreed. Mr. Eveland. 

Army Rule 1.I 
(Competence) 

An assistant trial counsel who illegally 
confined ah accused in a detention cell 
breached -his ethical duty to provide com­
petent representationto the government. 

Private First Class Z, a mobilized National Guard member, 
went absent without leave (AWOL) and missed his unit's 
deployment. Authorities eventually apprehended Z and 
returned him to his mobilization site. There, the garrison 
commander placed Z in pretrial confinement, where he 
remained until a military magistrate ordered him released two 
weeks later. 

Private 2 declined nonjudicial punishment and demanded a 
court-martial. The case was forwarded to the active com­
ponent (AC) supporting installation for processing by the 
general court-martial convening authority. After charges were 
referred, Private 2went AWOL for eight more days, returning 
to the mobilization site six days before mal. 

f-
Initial travel arrangements called for Priv 

defense witnesses to fly approximately 1500 miles to the AC 
installation for trial. Two military police investigators (MPIs) 
and the assistant trial counsel (ATC)-a judge advocate 
assigned to the staff judge advocate's (SJA's) office at Z's 
mobilization site-were to accompany Z and the witnesses. 
The A X ,  however, learned shortly before the flight that the 
trial on the merits would be postponed. Because of this trial 
delay, the ATC cancelled travel plans for the defense wit­
nesses. Consequently, Private Z, the ATC, and the MPIs 
departed for the AC installation without the witnesses. Dur-

Upon arrival, the accused told the ATC that he had not 
received advance travel funds. The ATC cancelled the 
accused's hotel reservations, then, with the help of the MPIs 
traveling with him, he persuaded the provost marshal's 
operations officer to confine the accused in the installation 
detention cell. Private Z remained in confinement until the 
following day, when the SJAand the provost marshal released 
hirn.2 

In a pretrial hearing, the military judge admonished the Oial 
counsel (TC) in the ATC's presence for confining Private Z 
illegally. Private 2 then flew back to the mobilization site. 
There, he complained to the inspector gen-ral (IG) that the 
ATC, after cancelling the travel plans for the defense wit­
nesses, had made fun of him and had plotted his confinement 
to attend a major league baseball game. The IG sent the 
complaint to the Executive, OTJAG, who directed the 
supervisory JA to appoint a PSO. 

The PSO's inquiry produced a season program showing 
that no baseball game had been scheduled for the evening in 
question. The PSO also determined that the ATC properly 
kept his distance from 2 and properly declined to answer Z's 
questions.3 The PSO,however, suggested that, although the 
ATC did not treat Z improperly by refusing to discuss the case 
with him, he should have ensured that Z understood why the 
defense witnesses were not flying to the hearing. 

The PSO further noted that, even though the SJA at the AC 
tion had believed that pretrial confinement 

of Z's second AWOL offense: the 
ATC and Z's mobilization site garrison commander had 
determined shortly after Z returned from his second unauth­

" ' orized absence that they could secure Z's presence at trial 
without confining him. The PSO concluded that the ATC 
erred by confining Z at the AC installation. The PSO, how­
ever, also pointed out that several legitimate concerns had 
influenced the ATC's decision. Among these concerns were 
the accused's record of desertion,'AWOL. and missing move­
ment (including Z's second AWQL offense, which he com­
mitted 'despite'his promise to a military magistrate not to go 

ing the flight, the accused tried to find out what had happened AWOL before trial);s the ATC's inability to discuss less 
to his witnesses, but the ATC refused to tell him. severe forms of restraint with the TC or the SJA at the AC 

2A perfunctory reading of Uniform Code of Miliiary Justice article 6. 10 U.S.C. 9 806 (1988) [hereinafter UCUT], could lead the unwary io believe that any 
commissioned officer, including the ATC in this case, lawfully could have ordered the accused 5110 pretrial COnfinemenL Article 6(b)states, "An enlisted member 
may be ordered into arrest or d i n e m e n t  by any commissioned officer by an order, oral or written, delivered in person or through other persons subject to lhis 
chapter." A competent analysis, however, requires that article 6 be read not only in connection with case law. but also with provisions of the Manual for Courts-
Manial and A m y  Regulation (AR)27-10 governing the ie~urnof an accused IO pretrial mnfmement afterhis or her release from a confinement previously imposed 
in ~ ~ e a i o nwith the same offense. See generoily Manual for Courts-Martial,United slat=, 1984, Rule for Courts-Menial 305(1) hereinafter R.C.M.]; Army 
Reg. 27-10, LegalSenrices--Military Justice,para. 9-5 (22 Dec.1989) [hereinafterAR 27-10]. 

3Sce DA Pam. 27-26. rule 4.2, @prohibiting a lawyer represenring the Army from communicahg with M accused about the t d  unless the lawyer has the consent 
of the accused's defense counselor is authorized by law to do so). 

4An accused'a commission of a new offense is grounds for reimposing pretrial confinement. See AR 27-10. ch. 9. Paragraph 9-5 of AR 27-10. which genemlly 
limits a unit commander's pretrial confinement anthority, atates, '[Tlhe unii commander may not order h e  return of [a person released from confinement by a 
magistrate] LO pretrial oonfinemeni mepr when on additional offense ir committed or on receipt of newly discovered infonuation." AR 27-10. para. 9-Sb(4) 
(emphasis added). 

5The official discussion of Rule for Gurts-Martial (R.C.M.) 305(h)(2) notes that "[a] person should not be d i n e d  as a mere matier of convenience or 
expediencc ,"and identifies -[r]he accused's record of appearance at or flight from other pretrial investigations, trials. and similarproceedings" as one factor h a t  a 
commander should consider before ordering the amsed into pretrial confimement 
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installatid;s thekTC's cohcem that the'accked Wodld hake 
unfounded allegations against the MPIs if they &re fofted to 
watch 2 at tt hotel; 2nd (4) the lack of advance4ravelfunds to 

and a minor violation of professional standards. Noting that 

, i i  i, 1 : L i l , 

lthe ATC already had received oral admonitions from the 
fiilitary:judge and the ATC's SfA, the PSQ.recommended 

h . 1 9  < l l r t  . I j l  
AG umcuired in the 

Noting that the incident amounted to a minor violation of 
Army Rule 1.18 they held that, in light of the ATC's inex' 
perience? the oral admonitions were adequate. Mr. Eveland. 

I I j  

r's review of confm&ent decisions. mandiites i n  acdred's release from pretrial 
dudes that "Pless $eve= forms of restraint are inadequate" to ensure the accused's 

5 7 I , I  

may be ordered into arrest or d i e m m i  ex&dfor &able &e.'* Rule for Coults-Martial 
been dire*. .,may be confined again before completion of vial except upon the 

discovery, hfter the order of release, lher alone or in colrjunrtion with 9 other available evidence. 'jus 
R.CM 305(1); see abo AR 27-10, para. .9-5b(4). 'Ihc firstmagistrate's release determinationtrig&ed the applicauon of RCM.305(1) IO 

8DA Pam. 27-26, rule 1 .1  ("A law 
thoroughncsa. and prepratim reas 

9 ' l k  psmtion of Private Z was 
" I  

1 " 

1 1 ,  L 

egal support staff em 
, , Judge Advocate Genera1:s Co 

The Legal Automated Army-vide $ys 
ates a'bulletin board seryice (BBS)dedicated"toseying fie 

.Army legal community and ceqain,approved'Department of 
Defense @OD) agencies. The (LAAWSFBS is the successor 
to the Office of The Judge Advocate General (OTJAG) BBS, 
formerly operated by the OTJAG Information Management Uniformed Services; 
office.-A&SS to thk LAAWS BBS currently is restricted to 

Individuals with approved, written excep­the followingindividuals: 1 
1 -

I 
I I , ' iionstopolicy. I A 

e duty ge advocates;, ' ' I 

, I  I /  

ThePenTgon? . . I t
,Washington,DC2031 

I ,---

TJAG Informatio 
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downloading TfAGSA’$blicationS from ihe LAAWS BBS 
appear ’monthly in the Cwrint Material of fnterext section of 
The Army tlawper.’ For additiohalchfoimation about khk 
LAAWS BBS, contact the system operator, staff Sergeant 
Mark Crumbley, at DSN 227-8655, or at the address listed 
above for the LAAWS Project Management Officer. Staff 
SergeantCrumbley. 

articles and policy letters written on this subject in past years, 
communication and a common purpose are essential to our 
overall success in automation and informationmanagement. 

The LAAWS objective is to use computer technology to 
enhance delivery of the best possible legal service to the 
Army and its members. Everyone must be involved if we are 
to reach chat objective. 

‘ ,  
I / * 

System Architecture 

’Ihe LAAWS architecture, which is based on a one-to-one, 
person-to-personalcomputer (PC) ratio, has withstood the test 
of time. Everyone in our :‘law firm” prQcesses information 
and the PC is the primary tool fqr that purpose. The PC,using 
commercial off-the-shelf software,ipr&videsessential 
functional capability for ,word processing, autoqated legal 
research, database I management, cspreadshcets and 
telecommunications. .From the PC base.,we ,build our 
networkrand create specialized .workstatipns for graphics, 
desktop publication, imaging, scanning, and CD-ROM 
applications. 

* I * 1 System Configuration 

To select the array of peripheral devices, such as laser 
printers, modems, scanners, and CD-ROM drives, that best 
will benefit a legal office, an automation manager must 
consider the office’s sue and mission. The combination of 
components must be fully functional so that personnel in the 
office can accomplish each mission-essentialtask in the most 

I 

standards 

‘Adherenceto a common standard throughout the JAGC has 
proven difficult in view of differing mission requirements, 
major command and installation standards, and personal 

eless, a common standard is essential if 
to remain compatible for hardware, 

software, telecommunications. and training purposes. 
Although the continuing development of automation 
technology promises to provide solutions that are hardware­
and software-independent,at present, these solutions remain 
undiscovered. Consequently, the JAGC must adhere to the 
LAAWS standard, When adhering to this standard would 
prevent, or seriously impair,mission accmplishmenr, a legal 
officemay request an exception to the standard. This request 
must be justif‘ied and approved by the JAGC Information 
ManagementOfficer WO). 

Lge-Cycle Replacement 

Most PCs “currentlyin service are more than five years old. 
Applications that have grown over the years no longer run 
efficiently on existing equipment Accordingly, legal offices 
must secure funding as soon as possible for the life-cycle 
replacement of LAAWS computer equipment during fiscal 
years 1993 and 1994. Because centralized funding is not 

ilable to replFe existing LAAWS equipment, each office 
uld present its requirements to its local Director of Infor­

nt (DOIM). The support of commanders 
agement personnel is absolutelyessential 

to our near- and long-term successes. 

r ::
New Technology 

S PMO is testing several conceptsthat will 
delivery of legal servicd. For example, the,PMO 
is considering the integration of criminal law and 

coripct law’reference materials in CD-ROM format into the 
Army brary System, It also is developing and 
evalua ument-imaging and tracking systems and is 
expanding and enhancing the LAAkS BBS. We must 
continue to be innovative and visionary in’our uses of 
technology if we are to realize the potential productivity 
advantages that are availablethrough automation. 

SerfHelp 

Intelligent and industrious people continue to be our 
greatest assets. We have used their talents to become leaders 
in the productive use of automation. That spirit and com­
mitment must continue-especially in the absence of help 
from sources outside the JAGC. Supervisoryjudge advocates 
in each branch activity or office must designate automation 
coordinators to keep automation in step with user require­
ments and to help lead the way to the future. Each office IMO 
must direct and focus the efforts of the office to transform 
today’s needs into tomorrow’s solutions: 
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Goals and Objectives 

The JAGC must strive to achieve the followipg short-term 

workstations and 'periph­

.	The LAAWS PMO must deJClop software 
programs in all functiod areas by 1 Octo-

I
ber 1994; and 

to obtain networking capability for e-mail, 
file transfer and device sharing. All 'offices 

8 should be ietworked locally and should 'be 
integrated with the Defense Data Network 
by 1 October 1994. 

I 

utomation userp throughout C also vust continue 
to phare useful ide+ and programs. 'be  LAAWS PMO is a 
clearing,house for locally @evelopedprograms ,withpotential 

hcopwideapplicati 

As we enter the first life-cycle replacement phase of our 
LAAWS automation project, we should keep in mind the 
corps-wideefforts that have brought us this far. Working with 
each other and with DOIM support staffs, we can buqd on 
past successes, but we must start NOW! Pleasecontact me at 
DSN 227-8655 ordLieutenant Colonel Gil Brunson 'at DSN 
655-2922 if you have any questions cQncerningthe LAAWS 
automation standardsor goals. ColonelRothlisberger. 

f ) !  : 
< 

, ,
I I 

a Guardand serve Affairs Item 

ge Advocale Guard and Reserve Affairs Department. 
TJAGSA 

Active Guard Reserve Judge Advocate Vacancies 

should have diverse legal backgrounds. Knowledge of the 
structure and operation of h e  Army Resehe is desirable. 
Reserve Component judge advocates seeking to be seiecpd 

I CLE 
' 4  I 

1. Resident Couk 

Attendance at resident CLE Courses he Judge Advbcate 
General's School (TJAGSA) i s  restric to those who have 

located student quotas. Quotas for TJAGSA CLE 
courses are managed by the Army Training Requirements and 

, I  :, 

for an initial three-ye&sour must submit their applicationsby 
1 September 1992 Lo be considered by the board that will 
convene in January 1993. Applications for the program 'may 
be obtained from the Full Time Support Management Center, 
Al-T": DARP-ART((Mrs.Vaughn), 9700 Page Blvd., St. 
Louis, MO 63132.5200, (314) 263299575.' For further 
inforhaubn contact Lieutenant Colonel Bate Hamilton, Jud& I 
Advocate Guard and Reserve Affairs Depment. TJAGSA, 
(804)972-6388. 1 

/--­

directorates of training, or through equivalent agencies. 
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Reservists must obtain quotas through their unit training 
offices or, if they are nonunit reservists, through ARF%RCEN, 
ATM: ,DARP-OPS-JA, 9700 Page Boulevard, St. Louis, MO 

P 	 63132-5200. 'Amy'National Guard personnel request quotas 
through their unit training bffices. To verify a quota; ask your 
training office to'provide you with a screen print'of the 

showing by-name reservati 

2. TJAGSACLE Course Schedule 

I 

1992 

6-10 July: 3d Legal Administrators' Course (7A&S50Al), 
, I  

1 .  1; 

8-10 July: 2% Methods of Instruction Course (5F-RO). 

13-17 July: U.S. A r m y  Claims Service Training Seminar. 

13-17 July: 4th STARC JA Mobilization and Training 
Workshop. 

15-17 July: Professional Recruiting Training Seminar. 
* ­

. 1 .
20 July-25September: 1281h Basic Course (5-27-C20). 

20-31 July: 128th Contract Attorneys' Course (5F-F10). , 

r" 

31 August4 September: 13th Operational Law Seminar 
(5FF47). 

14-18 September: ' 9th Conuact Claims, Litigation, and 
Remedies Course (5F-Fl3). 

8 . . & ~ .  

' 3. Civilian Sponsored CLE Courses 

September 1992 

P 1-3: ESI, Just-in-Time and Systems Contracting, Denver, 
co. 

. r 

3-5: MTA, SanDiego Expert Testimony. San Diego, CA. 

9-10 ESI, Changes, Seattle,WA. i 

for Costs on Government 

Contract Law. Washington, 

I, Preparing and Analyzing Statements of Work 
tions,Washington,DC. 

:I GWU, Formation of Government Contracts, 
Washington, DC. ­

22-25: ESI, Contract pricing, Washington, DC. 

22-25: ESI, Negotiation Strategies and Techniques, 
Denver, CO. 

22-25: ESI, ADP/Telmmmunications (FP) contracting, 
San Diego, CA. 

I 29-2 October ESI,Subcontracting, Washington, DC. 

29-2 October: ESI, Third Party Contracting for UMTA 
Grantee6 Washington,DC. ii 

. ,  
29-2 October: ESI, Managing ADP/T (FIP) Projects, 

Washington, DC,. 

1\30: th Annual Symposium on Intel 
Law, Chicago, IL. 

For further information on civilian courses, please contact 
the institution offering the course. The addresses are listed in 
the February 1992 issue of The Army Lawyer. 

tinuing Legal Education Jurisdictions 
and Reporting Dates 

JgJ-isdiction , &DortinP Mona 
**Alabama 31 December annually 1 

15 July annually 
1 30 June annually 

7 *California 1 February annually 
Colorado Anytime within three-year period 
Delaware 3 1 July biennially 

*Florida Assigned month every threeyears 
Georgia 31 January annually 
Idaho Every third anniversaryof admission 
Indiana 31 December annually 
Iowa 1 March annually
Kansas 1 July annually 
Kentucky 30 June annually 

**LOUisiana 31 January annually 
# Michigan 31 Marchannually 
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Jurisdiction EemrtinTMontb , I 

Minnesota 30 August every third 

I Montana 

North Dakota 

period; thereafter every three yeats 
1 January annually 
15January annually 

5 

-
15 July biennially , ,, 

Washington 
West Virginia 30 June every other 

*Wisconsin 20 January every other year 
Wyoming 30January annually 7 1 

For addresses and detailed information, see the January 
1992issue of The Army Lawyer, 

*Witaryexempt 
**Military must declare exemption 

)I . ? I 

1 

< j  I 

’ $  urrent Material of Interest 


hrough Defense 
Technical Information Center 

> I 
, , 

es deskbooks and materials to 
support resident instruction. Much of this material is useful to 
judge advocates and government civilian attorneys who are 
unable to attend courses in heir practice areas. The School 
receives many requests each year for these materials. Because 
the dismbution of these materials is not within the School’s 
mission, TJAGSA does not have the resources to provide 
these publications. 

To provide another avenue o�availability, some of this 
material is being made availabIe through the Defense Tech­
nical Information Center (DTIC). An office may obtain this 
material in two ways. The first is to get it through a user 
library on the installation. Most technical and school libraries 
are DTIC “users.” If they are “school” libraries. they may be 
free users. The second way is for the office or organization to 
become a government user. Government agency users pay 
five dollars per hard copy for reports of 1-100 pages and 
seven cents for each additional page over 100, or ninety-five 
cents per fiche copy. Overseas users may obtain one copy of 
a report at no charge. The necessary information and forms to 
become registered as a user may be requested from: Defense 
Technical Information Center, Cameron Station, Alexandria, 
VA 22314-6145, telephone (202) 274-7633, AUTOVON 284­
7633. 

Once registered, in office or other organization may open a 
deposit account with the National Technical Information 
Service to facilitate ordering materials. Information con­

, . . .i. 
E , ,  . ., , ’..??,...,’ ;;,! 

ceming this procedure will be provided when a request for 
user status i s  submitted. ? 

hese 

indices are classified as a single confidential docvment and 
are mailed only to those DTIC users whose organizationshave 
facility clearances. This will not affect the ability of organ­
izations to become DTIC users, nor will it affect the ordering 
of TJAGSA publications through DTIC. All TJAGSA publi­
cations are unclassified and the relevant ordering information, 
such as DTIC numbers and titles, will be published in The 
Army Lawyer. The following TJAGSA publications are 
available through DTIG E ,Thenine character identifier begin­
ning with the letters AD are numbers assigned by DTIC and 
must be used when ordering publications. 

1 ‘ 

Contract Law 

! AD A239203 	 Government ContractLaw Deskbook,Vol. 1/ 
JA-505-1-91(332 PgS). 1 

AD A239204 	 GovernmentContract Law Deskbook,vol. 2/ 
JA-505-2-91 (276PgS). 

AD B144679 	 Fiscal Law CourseDeskbooW 
JA-506-90(270 P~s). 

f lLegal Assistance I .	 I 
1 L A  

AD BO92128 USAREURLegal Assistance 
‘ ’ JAGS-ADA-85-5(315 PgS). 
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*AD A243421 )'RealProperty Guide-Legal Assistance/ 
' 1 :JA-261-92 (308 pgs). 

AD B147096 	 Legal Assistance Guide: OfficeDirectory/ 
JA-267-90 (178 pgs). 

/ I 

AD B147389 Legal AssistanceGuide: Notarial/ 
JA-268-90 (134 pi$). 

AD A228272 	 Legal Assistance: Preventive Law Series/ 
JA-276-90 (200 PgS). 

*AD A246325 	 Soldiers' and Sailors' Civil Relief Act/ 
JA-260(92) (156 pgs). 

AD A244874 	 Legal Assistance Wills Guide/ 
JA-262-91(474 RS). , 

I ! , 

AD e 0 3 2  Family LawGuide/JA 263-91 (711 pgs). 

AD A241652 	 Office Administration Guide/ 
JA 271-91 (222 PgS). 

AD B156056 	 Legal Assistance: Living Wills Guide/ 
JA-273-91(171 P~s). 

' AD AX1255 	 Model Tax Assistance Guide/ 
JA 275-91 (66pgs). 

+ADA246280 Consumer Law Guide/JA 265-92 (518 pgs). 

AD A245381 Tax Information SeriMJA 269/92 (264 pgs). 

Administrative and Civil Law ' 

&AlF644 , n e  Staff Judge Advocate Officer Manager's 
HandbOok/ACLST-290. 

t iAD A240047 Defensive Federal Litigation/ ; 
JA-?OO(91) (838 PgS). 

3 	 Reports of Survey and Line of Duty 
DeteminationdJA231-91 (91 pgs), 

AD A239554 	 Governm nfomtion practic& 
JA-235(91) (324 pgs). 

AD A237433 AR 15-6 Investigations: Programmed 
' Instruction/JA-281-91R(SO pgs). 

Labor Law 

,@--AD A239202 L$w of Federal Employment/ 
JA-210-91(484pgs). 

AD A236851 	 The Law of FederalLabor-Management 
Relations/JA-211-91(487pgs). 

0 Developments, Doctrine & Literature 

I AD B124193 Military CitatiodJAGS-DD-88-1(37 pgs.) 

Criminal Law 

AD B100212 	 Reserve Component Criminal Law PES/ 
JAGS-ADC-86-1 (88 pgs). ' 

AD B135506 ' 	 Criminal LawDeskbook Crimes & Defenses/ 
JAGSADC-89- 1 (205 PG). 

AD B137070 Criminal Law,U~~thoriZeedAbsences/ 
JAGS-ADC-89-3 (87 pgs). 

AD B140529 	 Criminal Law, Nonjudicial Punishment/ 
JAGS-ADC-894 (43 pgs). 

AD A236860 	 Senior Officers'Legal Orientation/ 
JA 320-91 (254 pgs). 

AD B14O543L 	 Trial Counsel & Defense Counsel Handbook/ 
JA 310-91 (448PgS). 

AD A233621 	 United States Attorney Prosecutors/ 
JA-338-91 (331 pgs). 

Guard & Reserve Affairs 

AD B 136361 Reserve ComponentJAW Personnel Policies 
Handbook/JAGS-GRA-89-1(188
pgs). 

The following CID publication also is available through 
DTIC: 

AD A145966 	 ,USACIDCPam.195-8, Criminal 
Investigations, Violation of the U.S.C. in 
Economic Crime Investigations (250 pgs). 

Those ordering publications are reminded that they are for 
government use only. 

*Indicat publication or revised edition. 
, 

2. Regulations & Pamphlets 

a. Obtaining Manualsfor Courts-Martial.DA P a m ,  Army 
Regulations, Field Manuals,and Training Circulars. 

(1) The U.S. Army Publications Disrribution Center at 
Baltimore stocks and distributes DA publications and blank 
forms that have h y - w i d e  use. Its address is: 

Commander 

U.S.Army Publications Distribution Center 

2800 Eastern Blvd. 

Baltimore, MD 21220-2896 
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(2) Units must have pblitations 'iiccounts to'use any part 
of the publications distribution system. The following extract 
frQm J$R25-30 is provided to assistTActive, ReServeJand 
National Guard units. 

The units below are authorized publica­
tions accounts with the USAF'DC. 

$:,'l 


The PAC will manage all accounts estab­
\ lished for the battalion it supports. (Insmc~1 

tions for the use of DA 12-series~forms 

! '(4) 'ROTC dements. To 'estab1iSh:iin Pi i 
account, ROTC regions will subinit a DA 
Form 12-R and supporting DA 1Zseries 
forms through d e u  supporting installation .F 
and TRADOC DCS1M.to the Baltimore 
USAPDC, 2800 Eastern Boulevard, Balti­
more, MD 2190-2896. Senior and junior 
ROTC units will submit,a DA F~rm12-R 
and supporting DA 12-series forms through 
their supporting installation, regiwal 
headquarters, and TRADOC DCSlM to b e  
Baltimore USkPDC, a00Eastern Boule­

,I ,  

DOIM,as appropriate, to Commander 
USAppc,'ATfTN: 'ASQ2-W. &&&! 2,; (1' 

n 

,­

and 

Units that are detachment size and above 
may have a publications account.-bToestab­
lish an account, these units will submit a 

If your unit does not have a copy of DA Pam 25-33, you 
may request onelby e Baltimore USAPDC,at 
(301) 671-4335. I '  

(<(3) ,Upits tha abljshed initia! distripution 
requirements will r e$of new, revised, and changed 
publications as soon as they are printed: I hi. < 

(4) Units that require publications that are not on their 
t 1 , I ' r " & i , l #, j  i"o0Eastern Boulevard, Baltimore MD. , ,.:. initial distribution list c y  q u i s i  lications using DA 

21220-2896. Form 4569. All DA Sorm 4569 will be sent to the 
- 1  lL.1 Baltimore"USYPC,28Op ?%tern Bo 

(c )  Staff secti COMs, . 21220r2896. bffic 
\ ­installatwns: and mese I I i i t  

staffsectibs may establish a Singfe account 

for each major staff klemknt! To' establish 

an account, these uni 

cedure in (b) above. 


(2) ARNG units t 
State adjutants' gen 
account, these units will submit a DA Form 
12-R and supporting DA 12-series forms 
through their State adjutants gerrehl todidl 
Baltimore USAPDC. 2800 Eastern B 

Ivard. Baltimore, MD 21220-2896.'i' 
I 

(3) USAR units that are company size 
above md sta8 secrions from division 

(5) Civiles can obtain DA Pam~through the National 
Technical Infomatid Service @TIS).'5285 PofthRdydgoad, 
Springfield, Virginia .!22161: a e y  c h  bk reached at (703) 
4874684. 

1 1  I t f 

(6) 9 f i  UP to 
ten copies of DA Pams by writing to US.Army Publications 
Dismbution Center, ATIN: IrDAIM-APC-BD,2800 Eastetn 
Boulevard, Baltimore, MD 212204896; 1 Telephone (301) 
671-4335. 

i i t ' , C P /  11 ' 

b. and changes to 
existing publications. 

a& 1 
I I level and above. iToestablish,anaccopnt, ,i. YL;i Number 

these units will subpita DA Form 12-R and lH 
i­

supporting DA 1Zseriesforms through their 
supporting installation and COFkJSA to the 
Battimbre USAPDC: 2800 Ea 
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Nnmber xi& k 

AR 351-1 Individual Military 27 Feb 92 


Education and Training,
f“ Interim Change 101 

AR.420-18 	 FacilitiesEngineering Jan92 ‘ 

hlate’rials,Equipment, an 
Relocatable Building 
Management 

AR 600-29 	 Fund-RaisingWithin the 20 Mar 92 
Departmentof the Army 

AR 600-106 	 Hying Status for 2Mar92 
Nonrated Army Aviation 
Personnel 

AR 601-280 	 Total Anny Retention 21 Feb 92 
Rogram, Interim Change 
102 

AR 672-20 	 Decorations, Awards, and 3 Apr 92 
Honors: IncentiveAwards 

AR 672-201 	 The Secretaryof the Army 14 Feb 92 
Recruitermetentionflrans­
ition Noncommissioned 
Officer (NCO) of the Year 
Awards 

P AR 680-31 Personnel Information 
I Systems, InterimChange 

101 

AR 700-90 	 Army Industrial Base 1 
f i o w  

FM 25-50 	 Corps & Division Nuclear Sep 91 
Training 

Pam.27-21 	 Administrativeand Civil 15Mar 92 
Law Handbook 

3. Texas Attorney Occupation Tax. 

Beginning 1 May, each attorney licensed to practice law in 
Texas will be notified by the Texas Comptroller of Public 
Accounts that he or she must pay a $200 occupation tax. The 
Comptroller, however, has determined that attorneys 
employed by the federal government who do not engage in 
private practice are exempt from the tax. Accordingly. 
military attorneys should mark their bills “exempt due to 
employment as a military attorney” and should return them lo 
the addressprovided by the Comptroller. 

r“ 4. LAAWSBulletin Board Service 

a. Numerous publications produced by The Judge Advo­
cate General’s School (TJAGSA) are available through the 

LAAWS Bulletin Board System (LAAWSBBS). Users can 
sign on the LAAWS BBS by dialing commercial (703) 693­
4143, or DSN 223-4143, with the following telecom­
munications configuration: 2400 baud; parity-none; 8 bits; 1 
stop bit; full duplex: Xon/Xoff supported: VTlOO or ANSI 
terminal emulation. Once logged on, the system will greet the 
user with an opening menu. Members need only answer the 
prompts’tocall up and downlohd desired publications. The 
system will ask new users to answer several questions. It then 
will instruct them that they can use the LAAWS BBS after 

mem‘bkrship confirmation, which takes approx­
ty-four hours. The Army Lawyer will publish 

informationon new publicationsand materials as they become 
availablethrough the LAAWS BBS. 

b. Instructions for Downloading Files From the M W S  
BulletinBoard Service. 

(1) Log an the LAAWS BBS using ENABLE 2.15 and 
the communicationsparametersdescribed above. 

j (2) If you never have downloaded fides before, you will 
need the file decompression utility program that the LAAWS 
BBS uses to facilitate rapid transfer over the phone lines. 
This program is known as the PKUNZPutility. To download 
it onto your hard drive, take the following actions after log­
ging on: 

(a) When the system asks,“Main Board Command?” 
Loin a conference by entering bl. 

(b) From the ConferenceMenu, select the Automation 
Conferenceby entering [121. 

(c) Once you havejoined the Automation Conference, 
enter [d] to Qownload a file. 

(d) When prompted to select a file name, enter [pkz 
110.exel. This is the PKUNZIP utility file. 

(e) Ifprompted to select a communications protocol, 
enter [XIfor&modem (ENAEILE) protocol. 

(f) The system will respond by giving you data such 
asdownload time and file size. You then should press the F10 
key, which will give you a top-line menu. From this menu, 
.sekct [fJfor Eiles, followed by [r] for Eeceive, followed by
[XI for X-modem protocol. 

(g) The menu will then ask for a file name. Enter [c:\
pkzllO.exe]. ‘ ,  

(h) The LAAWS BBS and your computer will take 
over from here. Downloading the file takes about twenty 
minutes. Your computer will beep when the file transfer is 
complete. Your hard drive now will have the compressed ver­
sion of the decompression program needed to explode files 
with the “.ZIP” extension. 
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(i) )When the file transfer i s  complete, enter [aIJm 
Abandon ,aeconference. Then,enter [g] for --bye to log­
off the LAAWS BBS. ? ‘ 

e PK~JNZIPutility then will execute, ,Converting 
usable f o k a t  When it has completed this process, 

your hard drive will have the usable, exploded versio 
PKUNZIP utility program, as,well as all of the com 
and decompressionutilities used by the LAqWS 

load a file‘afterTogging on d 
BBS,take the following steps: 

1’ (a) When a to’selecta “Main Board Comm 
enter [d] to Download a file. 

‘ @) ‘Entkrh e  n h e  of ownload 
from subparagraphC below. 

I (c) If prompted to select a co 
er [x] for &modem (ENABLE)prot 

1 ‘111 

(d) After the LAAWS BBS 
and Size data, type F10. From the top-line menu, select [fl for 
Eiles, followed by [r] for Beceive, followed by [XI,for X­

1 , - 1 ) i I 

(e) &en &ked to e, enrer,ic:ltxxxx 
.yyy] where xxxxx.yyy is the name of &e file you wish to 

(4) To use a downloadedfile, take the following steps: 
I I <. 

4 1 .  ! 

(a) If the file was not compressed, you can use ition 
ENABLE without prior conversion. Select the file as you 
,would any ENABLE word processing file. *)ENABLEwill 
give you 8 bottom-line menu containing several other,word 
processing languages. From this menu, select“ASCII.” After 
the document appears, you can process it like any:other
ENABLE file. > 

(b) If $he file was,compressed (having the “.ZIP” 
extension) you will have to “explode” it before,entering?he 
ENABLE program. From the DOS operating system C:b 
prompt, enter [pkunzipfspace) mxxx,&] (where “xxxxx.zip” 
signifies the name pf the file you downloaded from the 
LAAWS BBS)., The PPUNZIP-utility,yill explode the 
compressed file and make a new file with the Same name, but 
with a new “.DOC”extension, Now enter ENABLE an4 call 
up the exploded file “XXXXX.DOC;’, by following instruc­
tions in paragraph (4)(a), above. 

c. TJAGSA Publi Through the LAAWS 
B i !?J :I . 

The following &’ A publications ­
availablefor downlo BS. (Notethat 
the date a publication i s  ::upbaded;‘~j~the month and year,the 
file was madebavailable on e publication date is 
availablewithin each publiption:) 

I 

vemment Conu‘acx 

TJAGSAContractLaw 
, I ,1994 YearinReview 

505-1.ZIP *‘ Fe 992 1 	 TJAGSA ContractLaw 
Deskbook, vol. 1, May 

r 
I 1 . 6  IO  1791 1 <I:, r” 

505-2.ZP tc Febdary 1992 I 	 TJkGSA ContractLaw 
&&book, vol. 2, May 

506.ZIP November 1991 TJAGSA FiscalLaw 

: 1  I 

ALAWZIP June 1990 
Military Law Review 

, ~ D & ~ L w(ENABLE 2.15): 
Updhted through 1989 
TheArmy Lawyer Index. 
It includes a menu 
systkm-anddd 1 % 

explanatory memorandum, 
WZLAW~&M.WF. 

Litigation,& Rem 

JA200BZIP March 1992 Defensive Federal ­
a,! , I I Litigation,

I .  
YO$ j lJ  ,, I ,,.’ !‘:: I 

JA21O.ZIP March 1992 Law of Federal 
,”It 
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14/61 

I-IUmAm FILE N A W  YggOADED .JlESCRIPrION 
JA211ZP March 1992 ’ Law of Federal L 75zIP March 1992 ode1TaxAssistance 

Management Relations program 
JA231ZIP March 1992 

JA235ZIP ’ March 1992 

JA24OPTl.UP May 1990 

JA24lZIP March 1992 
f ,  1 .  

May 1990 

JA261ZIP March 1992 

JA262ZIP March 1992 

JA263AZIP May 1990 

JA265AZIP May 1990 
/1̂  

JA265BZP May 1990 

JA265CZP May 1990 

JA267ZIP March 1992 

JA268ZIP March 1992 

JA269ZIP March 1992 

JA271ZIP March 1992 

JA272ZIp March 1992 

JA273ZIP March 1992 

JA274ZIP March 1992 
f-

Reports of Survey and 
Line of Duty 3 

Determinations­
hmammed Text-
Government Information 
Practices’ 
Claims-Programmed 
Text, vol. 1 

Claims-Program 

Text, vol. 2 


Federal TortClaims Act 

* 


Soldiers’ and Sai 

Civil Relief Act Pamphlet 


Legal Assistance Real 

Property Guide 


Legal Assistance Wills 

Guide 


Legal Assistance Family 

Law 


Legal Assistance 

Consumer Law Guide 

(1B) 

Legal Assistance 

Consumer Law Guide 

(2B) 

Legal Assistance 

Consumer Law Guide 

(3B) 

Legal Assistance Office 

Directory 


Legal Assistance 

NotarialGuide 


Federal Tax Information 

Series 


Legal Assistance Office 

AdministrationGuide 


Legal Assistance 

Deployment Guide 


Legal Assistance Living 

Wills Guide 


Uniformed Services 

Former Spouses’ 

Protection Act-Outline 

and References 


JM76ZIP March 1992 Preventive Law Series 
I 

JA285ZIP March 1992 Senior Office=’ Legal 
Orientation 

JA29021P March 1992 	 SJA Office Manager’s 
Handbook 

JM96AZIP May 1990 , 	 Administrativeand Civil 
h w  Handbook (1/6) 

JA296B.ZIP May1990 	 Administrativeand Civil 
Law Handbook (2/6) 

JA296CZP May1990 	 Administrativeand Civil 
Law handbook (3/6) 

JA296DZlP May 1990 	 Administrativeand Civil 
Law Handbook . -I 

JA296F.ARC April 1990 	 Administrativeand Civil 
LawHandbook (6/6) 

JA301ZIP October 1991 	 Unauthorized Absence-
Programmed Instruction, 
TJAGSA Criminal Law 
Division 

JA31OZIP October 1991 	 Trial Counsel and Defense 
Counsel Handbook, 
TJAGSA Criminal Law 
Division 

JA320ZIP October 1991 Senior Officers’Legal 
Orientation Criminal 
Law Text 

JA33O.ZP October 1991 	 Nonjudicial Punishment-
Programmed Instruction, 
TJAGSA Criminal Law 
Division 

JA337.ZIP October 1991 	 Crimes and Defenses 
Handbook (DOWNLOAD 
ON HARD DRIVE 
ONLY.) 

YIR89.ZIP January 1990 	 Contract Law Year in 
Review-1989 

Reserve and National Guard organizations without organic 
computer telecommunications capabilities, and individual 
mobilization augmentees (IMAs) having bona fide military 
needs for these publications, may request computer diskettes 
containing the publications listed above from the appropriate 
proponent academic division (Administrative and Civil Law; 
Criminal Law; Contract Law; International Law; or Docmne, 
Developments, and Literature) at The Judge Advocate 
General’s School, Charlottesville. Virginia 22903-1781. 
Requests must be accompanied by one 5 1/4- inch or 3*/2- inch 
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blank, formatted diskette for each file. In 'addition, a request 
from an IMA must contain a statement that verifies that the 
IMA needs the requested publications for purposes related to 
the military practice of law. Questions or suggestions 
concerning the availability of TJAGSA publications on the 
LAAWS BBS should be sent to The Judge Advocate 
General's School, Literature and Publications Office, A m 
JAGS-DDL,Charlottesville,VA 22903-1781. 

5. TJAGSA Information Management Item. 

a. Each member of the staff and faculty at The Judge 
Advocate General's School (TJAGSA) has access to the 
Defense Data Network (DDN) for electronic mail (e-mail). 
To pass information to someone at TJAGSA, a DDN user 

I 

1 ' 

The TJAGSA Automation Management Officer also is 
compiling a list of JAG Corps e-mail addresses. If you,have 
an account ,accessible'through either DDN or PROFS 
(TRADOCsystem) please send a message containing your e­
mail addressto the postmaster addressforDDN. or to "crankc 
(lee)"for PROFS. 

b. Personnel desiring to reach someone at TJAGSA via 
autovon should dial 274-7115 to get the TJAGSA 
receptionist; then ask for the extension of the office you wish 
to 

c. Personnel having access to FTS 2000 can reach 
TJAGSA by dialing 924-6300 for the receptionist or 924-6­
plus the three-digitextension you want to reach. 

.d. The Judge Advocate General's Schoolalso has a toll-free 
telephonenumber. To call TJAGSA,dial 1-800-552-3978. 
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GORDON R. SULLIVAN 
General, United States Army

Chief of Staff 
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Administrative Assistant to the 
Secretary of the Army 
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